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United States Court of Appeals for the 
District of Columbia I 


a District Court of the United States 

For the District of Columbia 

Civil Action No. 4200 j 

C. H. Dunn, Plaintiff 
vs. 

Harold L. Ickes, Secretary of the United States Defendant 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, that in the District Court pf the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers! were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

7 i 

1 Filed September 22 1939 

In the District Court of the United States 
For the District of Columbia 

i 

Civil Action No. 4200 ; 

C. H. Dunn, 2843 Mi Sunset Place Los Angeles, California 

Plaintiff 

vs. 

Harold L. Ickes Secretary of Interior of the United States 
Washington, D. C. Defendant 

Complaint For Order Requiring Defendant to Grant a 
Hearing in An Application For An Oil Lease Or, in 
the Alternative, to Grant the Oil Lease 

i 

1. The plaintiff, C. H. Dunn, a citizen and resident of 
the United States and of the State of California, sues the 
defendant, Harold L. Ickes, as Secretary of the Interior of 
the United States, a citizen of the United States residing in 
the District of Columbia, for this: 
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C. H. DUNN VS. HAROLD L. ICKES. 


2. That on or about August 18, 1938, the plaintiff filed 
with the Register of the United States Land Office at Los 
Angeles, California, a due and proper application for an 
oil lease within and covering the following described area 
of Public Domain of the U. S. A. and located in the District 
of Long Beach, Los Angeles County, California. Said area 
being described as: 

Beginning at a point 1% Mile West and Mile North 
of the Southeast corner of Township 4 South, Range 13 
West, S. B. B. M. and running North % Mile, thence West 
on the West bank of the Los Angeles River, thence South 
along said river bank M> Mile, thence East on the East bank 
of river, thence North % Mile, thence East % Mile to point 
of beginning. Containing an area of 160 acres more or 
less. This area shall be known as Excess Number Eight 
(# 8 ). 

The said application was rejected by the said Register on 
August 22, 1938 and returned to the plaintiff August 23, 
1938 stamped, “Application refused and returned because 
land has been patented by United States as a confirmed 
private land claim.” 

The so-called patent, if any, referred to by the Register 
did not take and include the minerals, oil, gases, etc. 
2 on the said land. That such patent does not include 
and carry to the patentee the said oil or the right of 
same as a matter of law, as has been determined bv the 
Solicitor of the Interior Department in an opinion rendered 
March 7, 1934. 

From said decision of the Register of the Land Office 
the plaintiff duly appealed on September 16, 1938 to the 
Commissioner of the General Land Office. Thereafter, on 
October 5 and 7, 1938 the Commissioner of the General 
Land Office rejected the appeal from the decision of the 
Register of the Land Office on the ground that the Land 
Office was without authority to receive or consider the 
application and without authority to receive or consider 
the appeal. It was said that the land had been patented 
under the records of the Department of Interior. 

On October 13, 193S the plaintiff appealed and gave 
notice of the appeal to the Secretary of the Interior for a 
supervisory review of the decisions of the Commissioner 
of the General Land Office of October 5 and 7, 193S, which 
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rejected the appeal from the Register of the Land Office at 
Los Angeles. Thereafter the plaintiff persistently prged 
the defendant to grant her a hearing on the said applica¬ 
tion for the oil lease, which was denied, but about the first 
of January the defendant, through Assistant Solicitor 
Edelstein, suggested that the plaintiff and the applicants 
in nine other similar applications file a brief in support of 
the plaintiff’s contention that the patent that had j been 
issued did not carry the oil and that the oil and gases still 
belong to the United States and were subject to lease by 
the United States to applicants under the statute. 

This plaintiff on January 4, 1939 filed an extended;brief 
on the subject. Since that date the plaintiff has continu¬ 
ously been urging the defendant to grant a hearing or 
forthwith issue the lease applied for by the plaintiff] On 
August 30, 1939 the defendant, through his Under Secre¬ 
tary, denied or indefinitely postponed a hearing to 

3 the plaintiff and nine other applicants and refused 
and failed to act on the said application of the plain¬ 
tiff. 

WHEREFORE, the plaintiff prays judgment (1); that 
the defendant be required (a) to forthwith grant the plain¬ 
tiff a hearing on the said application for an oil leasi? de¬ 
scribed in this complaint and (b) to then speedily take 
final action on the application, or (2) that the defendant 
be ordered to forthwith issue to the plaintiff the oil lease 
as applied for in the application described in the complaint, 
and (3) that the plaintiff recover costs and expenses from 
the defendant. 

C. H. DUNN. 

Plaintiff 

HUDSON, CREYKE & HUDSON 
Bv RAYMOND M. HUDSON ! 

Attorneys for Plaintiff 

4 Motion to Dismiss 

Filed February 15 1940 
* * * 

The defendant moves the Court to dismiss the ai-tion 
upon the following grounds: (1) the complaint fails to 
state a claim against the defendant upon which relief can 
be granted, and (2) the court lacks jurisdiction. 

Dated February 15, 1940. 
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C. H. DUNN VS. HAKOLD L. ICKES. 


5 Final Judgment 

Filed March 23 1940 

• • * 

This action having come on to be heard on the defen¬ 
dant’s motion to dismiss the action because (1) the com¬ 
plaint fails to state a claim against the defendant upon 
which relief can be granted and (2) the court lacks juris¬ 
diction, upon consideration thereof it is hereby this 23 day 
of March, 1940, 

Adjudged that defendant’s said motion to dismiss the 
action be and the same hereby is granted; 

Adjudged, plaintiff having elected to stand on her com¬ 
plaint, that the action be and the same hereby is dismissed. 

Wherefore, the plaintiff takes nothing by this suit, and 
the defendant goes hence without day, and is for nothing 
held. 


JAMES M PROCTOR 
Justice. 


Approved as to form: 

HUDSON, CREYKE & HUDSON 
Bv FRANK M. CHAPIN 
Attorneys for Plaintiff. 

6 Notice of Appeal 

Filed March 25 1940 

* * * 

Notice is hereby given this 25th day of March, 1940 that 
the plaintiff, C. H. Dunn, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on March 23, 1940, dis¬ 
missing the complaint and action in favor of the defendant 
and against said C. H. Dunn, plaintiff. 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Plaintiff 


i Memorandum 


March 27 1940 

Bond for costs on appeal $250.00 filed. 
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9 Plaintiff's Designation of the Record on Appeal 

Filed March 27, 1940 

* # * 

Now comes the plaintiff and makes and files the following 
designation of the record, stating the papers which the 
Clerk will copy into the transcript: 

1. The complaint 

2. The motion to dismiss 

3. The judgment of the Court 
3(a) Notice of appeal 

4. Appellant’s statement of points 

5. This designation of the record 

6. Memo that cost bond was filed 

HUDSON, CREYKE & HUDSON 
RAYMOND M. HUDSON j 
Attorneys for Plaintiff \ 


10 Defendant’s Designation of Record 

Filed April 2, 1940 ! • 

# * # 

The Defendant does not designate any other documents 
or papers than those designated by the Plaintiff for the 
transcript on appeal. 

April 1,1940 

(S) HARRY M. EDELSTEIN 
Attorney for Defendant 

— 

11 District Court of the United States 

i 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hejreby 
certify the foregoing pages numbered from 1 to 10, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 4200 
Civil Action, wherein C. H. Dunn is Plaintiff and Harold L. 
Ickes, Secretary of Interior of the United States, is! De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

i 

j 

j 
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C. H. DUNN VS. HAROLD L. ICKES. 


IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 2nd day of April, 1940. 

CHARLES E STEWART, 
(Seal) Clerk, 

By CHAS B COFLIN 
Assistant Clerk. 

12 Endorsed: United States Court of Appeals For the 
District of Columbia Filed Apr 3-1940 Joseph W. 
Stewart, Clerk 

In the United States Court of Appeals 
For the District of Columbia 

No. 7652 

C. H. Dunn Appellant 
v. 

Harold L. Ickes, Secretary of the Interior, Appellee 

Appellant’s Designation For Printing Record 

Now comes the Appellant in the above appeal and directs 
the clerk to print the record in said cause as filed except 
the following parts thereof which the clerk is directed to 
omit: 

1. All below line 17 on Page 3, being the Affidavit to the 
Petition. 

2. All below line 8, Page 4, being names and titles of 
attornevs. 

3. All of Page 7 and Page 8, being Statement of Points 
vrhich are required to be printed in the brief. Counsel 
certifies that the material designated for omission is, in 
their judgment, immaterial for the determination of the 
questions involved and that the printing thereof would be 
a needless expense. 

By RAYMOND M. HUDSON 
Attorney for Appellant 

Copy received April 3, 1940. 

HARRY M. EDELSTEIN, 

Attorney for Appellee 

Endorsed on cover: No. 7652 Dunn, vs. Ickes. United 
States Court of Appeals For the District of Columbia 
Filed Apr 3-1940 Joseph W. Stewart, Clerk 
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United States Court of Appeals 

for the District of Columbia 


No. 7652. 


G. H. DUNN, Appellant, 

I 

vs. 

i 

HAROLD L. ICKES, SECRETARY OF THtj IN- 

TERIOR, Appellee. 


Brief of Appellant. 


JURISDICTIONAL STATEMENT j 

I 

Appellant filed a complaint in the lower court for 
orders in the alternative in the nature of a mandamus 
(R., 1), requiring the appellee to (a) grant her a! hear¬ 
ing on an application for an oil lease she had pending 
before the appellee, (b) require the appellee to speedily 
take final action on and decide the application <>r (c) 
in the alternative, require the appellee to issue to the 
appellant the oil lease applied for. 

The court sustained a motion to dismiss because no 
cause of action was stated and the court was Without 
jurisdiction (R. Vi>- 

The lower court had jurisdiction under D. C.iCode, 

i 

i 

! 
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1901, section 61 (1929 Title 18, sections 41, 43 and 44; 
36 Stats. 1167, c. 231, sec. 289). This court has juris¬ 
diction under D. C. Code 1901, section 226 (1929 Title 
18, section 26; 41 Stats. 1312, c. 125, sec. 12). 

STATEMENT OF THE CASE 


Appellant filed an application for an oil lease under 
certain land in California with the local register on Au¬ 
gust 18, 1938. The register refused the application be¬ 
cause the surface land had been patented by the Gov¬ 
ernment. The so-called patent referred to by the reg¬ 
ister, it is alleged, did not pass the minerals, oils and 
gases under the surface. 

Appellant filed a timely appeal with the Commis¬ 
sioner of the General Land Office, which was rejected, 
the* Commissioner stating he had no authority to receive 
same. 

Appellant filed a timely appeal to the Secretary for 
a supervisory review of the decision of the Commis¬ 
sioner. 


Tlie patent set up by the Commissioner was under 
the Mexican land grants. Nine other applications were 
filed by the different parties seeking leases for oil where 
the surface had been patented under several different 
land grant acts, in all of which it is contended oil was 
reserved. One of the applicants sought a lease where 
a part of the land had not been patented. These nine 
applicants all followed the same course as appellant and 
shortly after ()ctol>er 30, 1938, appellant and they began 
to “persistently urge” the appellee to grant them a 
hearing on the applications. 

About January 1, 1939, the appellee suggested that 
the applicants file a brief, which they did on January 
4, 1939, which brief is set out verbatim in this brief un¬ 
der Point TV. Thereafter, despite continual urg- 
ings of the appellant and the nine other applicants, the 
appellee refused to give a hearing and refused to take 
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action on the applications and on August 30, 1939, the 
appellee denied or indefinitely postponed a hearing on 
the ten applications and refused to act on and; decide 
same. 

This action was filed September 22, 1939, for the 
benefit of the appellant and also as a test case for the 
benefit of the other nine applicants, as it was thought 
that if the court granted the relief in this case, the Sec¬ 
retary would grant it in the other cases. 


STATUTES AND REGULATIONS INVOLVED 


The main statute involved in this action j is the 
amended Act of August 21, 1935, chapter 599, sections 
1, 2 and 3; 49 Stats. 674, U. S. C. A. Title 30, sections 
221 and 226, which are set out in the appendix, i 

There are involved Rules 70, 71, 74, 82, 84, 185 and 
86 of the Rules of Practice of the Interior Department, 
which are set out in the appendix. 

I 

APPELLANT’S STATEMENT OF POINTS 

| 

I | 

i 

The court erred in holding that it did not hav<> juris¬ 
diction of the cause of action alleged. 

i 

II I 

The court erred in holding that the appellant is not 
entitled to an oral hearing before the Secretary on her 
application for an oil lease. 

in | • 

The court erred in refusing to order the Secretary 
to take action on the application of the appellant for 
an oil lease, it being alleged and admitted by the mo- 


i 
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tion to dismiss that the application was before the Sec¬ 
retary for nearly two years and then he refused or failed 
to take action. 


IV 

The court erred in refusing to order the Secretary 
to issue an oil lease to the appellant on her application, 
as the issuance of such lease is a ministerial duty on the 
part of the appellee and he refused to act. 

V 

The court erred in refusing to require the Secrctary 
to issue the oil lease applied for by appellant, as the 
oil for which the lease was sought is the property of 
the United States and not the property of the patentee, 
as the oil did not pass under the patent. 

VI 

The court erred in dismissing the action. 

SUMMARY OF ARGUMENT 

POINT I 

Where the Register Refuses to Receive an Application for 
an Oil Lease and the Commissioner Rejects an Appeal to Him 
Therefrom, Then the Secretary on a Timely Appeal Is Re¬ 
quired to Grant an Oral Hearing to the Applicant as Part of 
Due Process of Law and the Courts Can Require the Secretary 
to Grant Such a Hearing. 

POINT n 

Where Under Such Circumstances After a Brief Is Filed 
Before the Secretary by Applicants and the Secretary Denies 
a Hearing and Refuses to Decide and Take Final Action on 
the Application, the Courts Can Require the Secretary to De¬ 
cide the Application and Take Final Action Thereon. 



POINT in 


The Issuance of an Oil Lease by the Secretary Under the 
Amended Act of August 21, 1935, Is a Ministerial Duty and Is 
Required by Statute and on the Secretary’s Refusal to Issue 
the Lease, the Courts Can Require Such Issuance. 

j 

POINT IV 

Where the Register and Commissioner Have Both Re¬ 
fused to Act and the Secretary on a Timely Appeal Has Re¬ 
fused to Decide and Take Final Action on an Application for 
an Oil Lease Under the Amended Act of August 21, 1935, the 
Courts Can Then Require the Issuance of Such Lease, as the 
Oil for Which the Lease Is Sought Is the Property of the 
United States and Not the Property of the Patentee of the 
Surface Because the Oil Did Not Pass Under the Patent. 


ARGUMENT 

POINT I 

Where the Register Refuses to Receive an Application for 
an Oil Lease and the Commissioner Rejects an Appeal to Him 
Therefrom, Then the Secretary on a Timely Appeal Is Re¬ 
quired to Grant an Oral Hearing to the Applicant as Part of 
Due Process of Law and the Courts Can Require the Sectary 
to Grant Such a Hearing. 

i 

Although mandamus is abolished bv the Civil Pro- 
eedure Rules, similar relief is still available and the sub¬ 
stantive rights of the parties are governed by principles 
which were formerly applied in mandamus cases.! Alli¬ 
son v. ICC, 70 App.’l). C. 375, 107 F. (2d) 180, 67|w. L. 
R. 1162; Levine v. Farley. 70 App. D. 0. 381, 107 Ft (2d) 
186, 67 W. L. R, 809. 

Under the general practice and the statutes i in is¬ 
sue as part of due process of law, the plaintiff iis en¬ 
titled to have an oral argument and hearing. In Tin¬ 
state Broadcasting Co. v. FCC,68 W. L. R. 86 at ;87, 71 
App. D. C., ldjF. (2d) iSt, this Court stated: 
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oral argument under the statute is 
an important right to a party claiming it will 
suffer economic injury from an additional facility 
allowed by the commission. It might very well in¬ 
duce the commission to make one finding when with¬ 
out such argument it may have made a contrary 
finding. Right of argument is an indispensable step 
to a fair hearing. Morgan v. United States, 293 
U. S. 468; 80 L. Ed. 1288; Shields v. Utali-ldalio Cen¬ 
tral R. Co., 305 U. S. 177; S3 L. Ed. 111.” (All italics 
in this brief are supplied.) 

In Morgan v. United States, the Court stated: 

“If upon the facts alleged, the ‘full hearing’ 
required by the statute was not given, plaintiffs 
were entitled to prove the facts and have the Sec¬ 
retary’s order set aside. Nor is it necessary to go 
beyond the terms of the statute in order to consider 
the constitutional requirement of due process as to 
notice and hearing.” 

In Shields v. Utah-Idaho Central R. R. Co., above, 
the Court said: 

“The language of the provision points to defini¬ 
tive action. The Commission is to ‘ determine ’. 
The Commission must determine ‘ after hearing'. 
The requirement of a ‘hearing’ has obvious refer¬ 
ence ‘to the tradition of judicial proceedings in 
which evidence is received and weighed by the trier 
of the facts’. The ‘hearing’ is ‘the hearing of evi¬ 
dence and argument’. Morgan v. United States, 
298 U. S. 468, 480, 80 L. Ed. 1288, 1294, 56 S. Ct. 
906. And the manifest purpose in requiring a hear¬ 
ing is to comply with the re<iuircments of due pro¬ 
cess upon which the parties affected by the deter¬ 
mination of an administrative body are entitled to 
insist Interstate Commerce Commission v. Louis¬ 
ville & N. R. Co.. 227 U. S. 88, 91, 57 L. Ed. 431, 433, 
33 S. Ct. 185.” 


The word “may” in the Rules of Practice (see in¬ 
dex) is subject to the Supreme Court decision construing 
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the word “may” in Supervisors v. State Bank, 71 U. 
S. 435; 4 Wall. 435; 18 L. Ed. 419, as the Rules were 
adopted after the decision as executive legislation. Be¬ 
sides, the discretion allowed in the rules is as to time 
and manner of argument and hearing and not an absolute 
denial of argument and hearing contrary to due process 
of law. 

In the above case the statute provided that the board 
“may, if deemed advisable, levy a special tax” and the 
court held that it was mandatory . This decision Was ap¬ 
proved in U. S. v. Cornell Steamboat Company, 202 U. 
S. 192; 50 L. Ed. 991, and in quite a number of! Circuit 
Courts of Appeals and state court cases given in Rose’s 
notes to this case. 

This case is quoted to some extent under P<j)int III 
of this brief. 

The rule that where the Supreme Court construes 
a statute and then the statute is amended, the jeourt’s 
construction is read into the amended statute and is 
obligatory on the courts ( Bar dwell v. Petty, 52 App. D. 
C. 310, 286 Fed. 772), should apply and we think does 
apply to a general phrase which is used in a I statute 
and is then construed bv the court and is afterwards used 
in legislation or rules promulgated by departments un¬ 
der authority of legislation, which really is legislation; 
the construction of the phrase prior thereto is! obliga¬ 
tor* on the courts in construing the later statute br rule. 

! 

POINT II 

Where Under Such Circumstances After a Brief Is Filed 
Before the Secretary by Applicants and the Secretary Denies 
a Hearing and Refuses to Decide and Take Final Action on 
the Application, the Courts Can Require the Secretary to De¬ 
cide the Application and Take Final Action Thereon.! 

i 

It is alleged (R., that the Secetarv had re¬ 

fused to decide or act on the application. 


i 

I 



8 


It is very important to this appellant as well as 
the other nine applicants that there be a speedy deter¬ 
mination of their applications as it is stated hereinafter 
that California is granting different parties off-shore 
permits to dip under the land covered by some of the 
applications so that they can withdraw oil which will 
belong to the applicants under the leases which they 
should be given. The Secretary had the appeal from 
October 13, 1938, and though continually urged for a 
hearing and a decision, he delayed any action and finally 
on August 30, 1939, refused to act or decide the applica¬ 
tion. 

The record in the Land Office shows that the de¬ 
fendant had prior thereto indefinitely postponed any ac¬ 
tion on a number of similar applications; of this the 
Court takes judicial notice, for the Court stated in Red 
Canyon Sheep Co. v. I ekes, 69 App. D. C. 27, at 31, 98 
F. (2d) 308: 

“The appellees requested the trial court, and 
in their brief request this Court, to take judicial no¬ 
tice of the proceedings in the Interior Department 
relating to the Harvey application for an exchange. 
This we may do. Cf. Santa Fe Pac. R. R. v. Paipie, 
50 App. D. C. 95, 267 F. 653 (1920); United States 
v. Brewer-Elliott Oil & Gas Co., 249 F. 609 (D. C. 
W. D. Okl., 1918).” 

It is well settled that when a court or administra¬ 
tive agency refuses to take jurisdiction, to decide the 
matter, or to take final action, mandamus lies to require 
it to do so. 

In 7. C. C. v. Humboldt, 37 App. D. C. 266 at 278, 
the Court said: 

“It is insisted that the Commission, in arriving 
at a decision that it was without jurisdiction to con¬ 
sider relator’s complaint, exercised judicial discre¬ 
tion, and that mandamus will not lie to compel it 
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to take jurisdiction. After the petition was filed by 
relator, evidence was taken and a hearing liad at 
which arguments were made. It was upon consid¬ 
eration of the case so presented that a decision was 
reached by the Commission that it was without juris¬ 
diction in the premises. It is elementary la-ty that 
a writ of mandamus will issue to require an inferior 
court to assume jurisdiction of and decide a matter 
within its jurisdiction and pending before it fpr ju¬ 
dicial determination, but the writ will not issue to 
control it's decision. Ex parte Flippin, 94 U. £j>. 348, 
24 L. Ed. 194; Ex parte Denver & R. G. R. Co., 101 
U. S. 711, 25 L. Ed. 872; Ex parte Burtius, 103 U. 
S. 238, 26 L. Ed. 392; Ex parte Morgan, 114 IU. S. 
174, 29 L. Ed. 135, 5 Sup. Ct. Rep. 825/ : ’ 


In affirming this decision the Supreme Court (224 
U. S. 478 at 485; 56 L. Ed. 849 at 854) said: 


“In the case at bar the Commission refused to 
proceed at all, though the law required it to do so; 
and to so do as required—that is, to take jurisdic¬ 
tion, not in what manner to exercise it—is the ;effect 
of the decree of the court of appeals, the order of 
the court being that a peremptory writ of mandamus 
be issued directing the Commission ‘to take jjuris¬ 
diction of said cause and proceed therein as by law 
required’. In other words, to proceed to the ijnerits 
of the controversy, at which point the Commission 
stopped because it was ‘constrained to hold’,! as it 
said, ‘upon authority of the decision recently an¬ 
nounced in Re Jurisdiction over Rail & Water Car¬ 
riers operating in Alaska, 19 Inters. Com. Rqp. 81, 
that the Commission is without jurisdiction to make 
the order sought by complainant’, the steamship 
company.” 

In Roughton v. I ekes, 69 App. D. C. 324 at 329, 101 
F. (2d) 248, the Court said: 


“7/ the Secretary refused to act , a different 
picture would be presented and mandamus would 
lie to compel him to act initially.” 


i 

i 

l 
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POINT ni 

The Issuance of an Oil Lease by the Secretary Under the 
Amended Act of August 21, 1935, Is a Ministerial Duty and Is 
Required by Statute and on the Secretary’s Refusal to Issue 
the Lease, the Courts Can Require Such Issuance. 

In T Vest v. Ailing, 5S App. D. C. 329; 30 F. (2d) 739, 
the Court of Appeals held that where an applicant for 
a permit to prospect for oil and gas pursuant to the au¬ 
thority of the leasing act sufficiently qualifies as a citi¬ 
zen of the United States, the Secretary of the Interior 
is powerless to refuse such applicant a permit or to 
make any rule or regulation which interferes with the 
right of such applicant. 

Mr. Justice Stephens in the Red Canyon case, above, 
at page 32, says the West case on the question of 4 ‘au¬ 
thorize” was impliedly overruled by McLennan v. Wil¬ 
bur, 283 U. S. 414; 75 L. Ed. 1148. Since the McLennan 
decision in 1931 the Act, Title 30, Sections 221 and 226, 
have been amended by the Act of August 21, 1935, and 
the words “and directed” were inserted after the word 
“authorized”, evidentlv to meet the decision in Me- 
Lennan v. Wilbur, above. 

Under Title 30, Sections 221 and 226, being part 
of the amended act of 1935, under which the leases are 
sought, by the wording of the statute, the land need not 
be owned by the United States, but only the oil under 
the land. 

Mandamus is the proper remedy for compelling the 
Secretary of War to perform the wholly ministerial duty 
of issuing adjustment compensation certificates. Lowry 
v. Woodring , 69 App. D. C. 348. 

In Borax Co. v. Ickes, 98 F. (2d) 271, 68 App. P. 
C. 399, at 409, the Court said: 

“The law is settled that ‘Where the duty (of 

an administrative officer) in a particular situation is 
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so plainly prescribed as to be free from doubt and 
equivalent to a positive command, it is regarded as 
being so far ministerial that its performance may 
be compelled by mandamus V* 

j 

Construing a statute does not prevent the act from 
being ministerial. 

In McAlestev-Edwards Coal Co. v. Fall, 277 Fed. 
573, 51 App. D. C. 171 at 175, the Court said: j 

“The Secretary refuses to perform ai purely 
ministerial act, solely upon a construction wjhich he 
places upon the law, and insists that the court has 
no power in this sort of proceeding to disturb his 
conclusion. No discretion is committed to t}ae Sec¬ 
retary in respect of the performance of the duties 
imposed by the statute in this case. The right of 
appellant company to purchase the land under one 
or the other appraisement is absolute, and the court 
is not foreclosed from deciding which the Secretary 
should apply. 

“This case, we think, falls squarely within the 
rule announced in Roberts v. United States, 176 U. 
S. 221, 231, 20 Sup. Ct. 376, 44 L. Ed. 443, and 
quoted with approval in the recent case of Lane v. 
Hoglund, 244 U. S. 174, 182, 37 Sup. Ct. 558, 560 
(61 L. Ed. 1066), as follows: 

i 

i 

“ ‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even where 
a public officer is commanded to do a particular 
act by virtue of a particular statute, this writ should 
be granted. Every statute to some extent requires 
const ruction by the public officer wit ose duties may 
be defined therein. Such officer must read the law, 
and he must therefore, in a certain sense, construe 
it, in order to form a judgment from its language 
what duty he is directed by the statute to perform. 
But that does not necessarily and in all cases make 
the duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is committed 
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to him, and which, upon the facts existing, he is hound 
to perform, then that act is ministerial, although 
depending upon a statute which requires, in some 
degree, a construction of its language by the officer. 
Unless this be so, the value of this writ is very 
greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is brought 
before the court he might successfully plead that the 
performance of the duty involved the construction 
of a statute by him, and therefore it was not min¬ 
isterial, and the court would on that account be pow¬ 
erless to give relief. Such a limitation of the pow¬ 
ers of the court, we think, would be most unfor¬ 
tunate, as it would relieve from judicial supervision 
all executive officers in the performance of their 
duties, whenever they should plead that the duty re¬ 
quired of them arose upon the construction of a 
statute, no matter how plain its language, or how 
plainly they violated their duty in refusing to per¬ 
form the act required. * ” 

This case was affirmed in Work v. McAlester-Ed- 
wards Coal Co., 262 U. S. 200; 67 L. Ed. 949, with the 
same quotation at p. 208 (p. 952). 

The plaintiff is clearly entitled to the lease as ap¬ 
plied for and under the statutes and the facts as alleged, 
it is purely a ministerial duty on the part of the Secre¬ 
tary. 

The Secretary of the Navy, with whom the Secre¬ 
tary of the Interior joined last year, took the position 
that the Government owned all the oil in the three-mile 
limit beyond low tide water and asked Congress to au¬ 
thorize a suit to declare same. 

Since the hearing on the proposed resolution, plain¬ 
tiff is informed that the Department of Justice is pre¬ 
paring to bring suit against certain parties, taking ex¬ 
actly the same position that the plaintiff takes in this 
case, that is, that the oil under land which has been 
patented to homesteaders did not pass under the patent; 
the patent did not carry the oil under the land and that 
the same still belongs to the United States. 
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The Solicitor of the Interior Department, as alleged 
in the complaint, had held that such oil did not pass un¬ 
der such patents (R., 3.). 

In the famous Standard Oil case the decision of 
Secretary Ickes (55 L. D. 121, 532, also 51 L. Dj 141), 
holding that the oil did not pass by the patent, hais been 
sustained by the United States District Court, 21 Fed. 
Supp. 643, and by the Circuit Court of Appeals, 107 F. 
(2d) 402. Certiorari was denied, then United States 
asked for a writ and then the Company asked for a re¬ 
hearing, both were denied March 25, 1940. 

There is absolutely no question of title to; land 
raised in this cause, nor is the validity of the patents 
attacked. In Putnam v. Ickes , 64 App. D. C. 339,; 78 F. 
(2d) 223, the validity of the patent as well as of the 
title to land was attacked and the Court held (he six-year 
statute of limitations barred an attack on the paljent. 

A further discussion of the Standard Oil ca^e and 
the principle that the oil did not pass with the patent, 
with citations will be found under Point IV of this! brief. 

In amended section 13 it is “provided further that 
any application for any prospecting permit filed; after 
90 days prior to August 21, 1935, shall be considered as 
an application for a lease under section 17” (section 226 
of this title). That clearly provides for leases for 2,500 
acres under section 13 and the issuance of leases o|r per¬ 
mits under section 13 was not prevented by the amended 
act. Sections 13, 14, 17 and 28 are all parts of the same 
act and are read together. 

It is clear that the appellant is entitled to a lea$e and 
section 17 as amended provides for leases within an ap¬ 
proved cooperative or unit plan of development and 
operation. 

The word “may” as used in the statute is manda¬ 
tory, as third parties and the public are interested 

In Supervisors of Rock Island County v. United 
States ex rel. State Bank , 71 U. S. 435, 4 Wall. 435. 13 
L. Ed. 419, the Court at 422 said and held: 
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“That act declares that ‘the board of super¬ 
visors under township organization, in such counties 
as may be owing debts which their current revenue, 
under existing laws, is not sutticient to pay, may, if 
deemed advisable, levy a special tax’.” 


• # • • • 


“The counsel for the respondent insists, with 
zeal and ability, that the authority thus given in¬ 
volves no duty; that it depends for its exercise wholly 
upon the judgment of the supervisors, and that 
judicial action cannot control the discretion with 
which the statute has clothed them. We cannot con¬ 
cur in this view of the subject. Great stress is laid 
by the learned counsel upon the language ‘may, if 
deemed advisable, ’ * * * which accompanies the grant 
of power and, as he contends, qualified it to the ex¬ 
tent assumed in his argument. 

“In King v. Inhab. of Derby, Skin., 370, there 
was an indictment against ‘divers inhabitants’ for 
refusing to meet and make a rate to pay ‘the con¬ 
stables tax’. The defendants moved to quash the 
indictment, ‘because they are not compellable, but 
the statute only says that they may, so that they 
have their election, and no coercion shall be’. The 
Court held that 'may’ in the case of a public officer, 
is tantamount to ‘shall’, and if he does not do it, he 
shall he punished upon an information, and though 
lie may be commanded by a writ, this is but an ag¬ 
gravation of his contempt. 

“In Rex and Regina v. Barlow, 2 Salk. 609, 
there was an indictment upon the same statute, and 
the same objection was taken. The court said: ‘When 
a statute directs the doing of a thing for the sake 
of justice or the public good, the word ‘may’ is the 
same as the word ‘shall’: thus, 23 Hen. VI, says 
‘the sheriff may take bail’. This is construed he 
shall, for he is compellable to do so. 

“These are the earliest and leading cases upon 
the subject. They have been followed in numerous 
English and American adjudications. The rule they 
lay down is the settled law of both countries. 

“In Mayor of N. Y. v. Furze , 3 Hill 614, and in 
Mason v. Fearson, 9 How. 24S, the words, ‘it shall 
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be lawful ’ were held also to be mandatory. See 
Atty. Gen. v. Lock, 3 Atk. 1G4; Blackwell’s Case, 1 
Vern. 152; Dwar. Stat. 712; Malcom v. Rogers, 5 
Cow. 18S; Newburg T. Co. v. Miller, 5 Johns. Ch. 
113; Js. of Clark Co. Ct. v. T. Co., 11 B. Mon. 143; 
Minor v. Mech. Bank, 1 Peters 64; Com. v. Johnson, 
2 Binn. 275; Virginia v. Justices, 2 Va. Cas. 9; Ohio 
ex rel. v. Gov. Chase, 5 Ohio St. 53; Coy vj Lyons, 
17 Iowa 1. 

“The conclusion to be deduced from;the au¬ 
thorities is that where power is given to public of¬ 
ficers, in the language of the act before us, or an 
equivalent language—whenever the public interest 
or individual rights call for its exercise—the lan¬ 
guage used, though permissive in form, is; in fact 
peremptory. What they are empowered to do for 
a third person, the law requires shall be done. The 
power is given, not for their benefit, but ifor his. 
It is placed with the depository to meet the de¬ 
mands of right and to prevent the failure of: justice. 
It is given as a remedy to those entitled to; invoke 
its aid and who would otherwise be remediless. 

“In all such cases it is held that the intent of 
the legislature, which is the test, was not to devolve 
a mere discretion, but to impose ‘a positive and ab¬ 
solute duty’.” 

1 

Whenever third persns or the public have; an in¬ 
terest in having done that which is prescribed j by the 
Legislature, then the act is mandatory, even!though 
words permissive, as “may’’ are used, instead of words 
mandatory, as “shall”. Lapsley v. Merchants? Bank 
of Jefferson City, 78 S. W. 1095, 1096, 105 Mo. App. 9S. 

The great weight of authority is to the same effect. 
Smalley v. Paine, 116 S. W. 38, 39,102 Tex. 304; Lx parte 
Young, 95 S. W. 98, 102, 49 Tex. Cr. R. 536 (citing!Lewis’ 
Sutherland Stat. Const., sec. 636; Tarver v. Commission¬ 
ers' Court , 17 Ala. 527; United States v. Cornell Steam¬ 
boat Co., 137 Fed. 455, 458, 69 C. C. A. 603 (quoting and 
adopting definition given in Rock Island County v. United 
States ex rel. State Bank. 4 Wall. (71 U. S.)' 435, 18 L. 
Ed. 419. 


i 

i 
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POINT IV 

Where the Register and Commissioner Have Both Re¬ 
fused to Act and the Secretary on a Timely Appeal Has Re¬ 
fused to Decide and Take Final Action on an Application for 
an Oil Lease Under the Amended Act of August 21, 1935, the 
Courts Can Then Require the Issuance of Such Lease, as the 
Oil for Which the Lease Is Sought Is the Property of the 
United States and Not the Property of the Patentee of the 
Surface Because the Oil Did Not Pass Under the Patent. 

The allegations of the complaint under the Civil 
Procedure Rules are sufficient to show that the Secre¬ 
tary is determined not to decide these appeals if he can 
avoid it. Therefore, he is clearly liable to be ordered to 
take action or the Court, in its discretion and in equity, 
can decide the matter and enter an order requiring the 
Secretary to issue the lease. 

It is merely a ministerial act and the appellee has 
done all in his power to prevent the issuance of such 
leases as the appellee had before the ten applications 
were filed, given the local register instructions to refuse 
to receive such applications. This being shown by the 
records of these applications in the appellee’s office, of 
which this Court takes notice (Red Canyon case, above), 
makes it clear that the appellee has acted arbitrarily 
and capriciously and will do so again. 

The Secretary should not be permitted to again act 
arbitrarily and capriciously and as he had given instruc¬ 
tions, before the applications were filed to refuse such 
applications, it seems only fair and equitable that the 
appellant should not be required to go back before him. 
but this Court should now require that the appellee forth¬ 
with issue the lease applied for to the appellant. 

The appellant is clearly entitled to the lease applied 
for under the authorities and arguments set out in her 
brief before the appellee, which brief is as follows: 
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DEPARTMENT OF INTERIOR OF THE UNITED 
STATES OF AMERICA 

| 

SECRETARY'S OFFICE 

i 

! 

APPEALS AND REVIEWS BEFORE THE SECRE¬ 
TARY 

IN RE : APPEALS OF 

j 

I 

C. H. DUNN 
M. S. HUEGEL 
DR. M. M. CORBY 
DR. G. S. WHITE 
FRED E. DOTY 

SMITH & WILSON (TWO APPEALS) ! 
JEAN WILSON 
KLINT, POTTER & DIX 
KLINT, FITZGERALD & MAKEE 

j 

January 4, 1939 

i 

Hon. Harold L. Iekes 

Secretary of Interior 
Washington. D. C. 

c? * i 

i 

; 

Mv dear Mr. Iekes: 

As suggested by Mr. Edelstein in your behalf, we 
are herewith enclosing a brief on the above ten appeals 
with an additional brief just covering 1101.15 acres of 
the Klint, Fitzgerald and Makee application (Case No. 
2). We wish to call special attention to the drawing- 
filed with the brief. 

We are informed that the State of California is 
granting offshore permits to dip under the lands covered 
by these applications for leases so as to withdraw the 
oil before these applications are granted. For this rea¬ 
son it is very urgent that the appellants be grahted a 
hearing immediately and that the leases he ordered to 
issnr to the appellants. 

i 

i 


i 
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We are informed (as set out more fully in the brief) 
that oil belonging to the United States of a value largely 
in excess of $4,000,000,000 has been illegally withdrawn 
from lands covered by the applications and other simi¬ 
larly situated land and is still being so illegally with¬ 
drawn. 

Trusting that you will immediately grant a hearing 
and then order the leases issued to these appellants, we 
are with best wishes 

Fours very truly, 

HUDSON, CREYKE & HUDSON 

Bv 


RMH :S 

CC: Hon. Claude A. Swanson, Secretary. 

January 4, 1939. 


Hon. Claude A. Swanson 

Secretary of the Navy 
Washington, D. C. 

My dear Mr. Swanson: 

We herewith enclose you copy of appellants’ brief 
in the ten above appeals and a copy of the additional 
brief in the appeal of Klint, Fitzgerald and Makee (Case 
No. 2) on the 1101.15 acres which the Supreme Court 
held was not included in the patent under the Mexican 
grant. We are also enclosing copies of the letters of 
transmissal to the Secretary of Interior. 

We are informed (as set out more fully in the brief) 
that oil belonging to the United States of a value largelv 
in excess of $4,000,000,000 has been illegally withdrawn 
from lands covered by the applications and other simi- 
larlv situated land and is still being so illegallv with- 
drawn. 

Because it is shown therein that the State of Cali¬ 
fornia is granting slant permits on land adjoining the 
1.101.15 acres to dip under the land sought in this ap¬ 
plication and is also granting off-shore permits to dip 
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under the other lands in these applications, we are urg¬ 
ing prompt action on these appeals. Please note the 
enclosed drawing of the 1,101.15 acres. 

Thanking you in advance, we are 

Yours very truly, 

HUDSON, CREYKE & HUDSON 
By | 

RMH :S 

i 

OC: Hon. Harold L. Ickes, Secretary 

7 • i 

I 

i 


The above ten appeals are on applications filed by 
the appellant for oil leases, which the Register and the 
Commissioner refused to receive, file or consider. 

It is alleged and claimed that the oil, gas and other 
minerals on the property mentioned in each application 
have not been leased or patented to any other individual 
and are still owned by the United States. The appeals 
call for the construction of certain patents under Mexi¬ 
can land grants and others and do not seek the cancella¬ 
tion o f any patent. 

The application and appeal of Klint, Fitzgerald and 
McKee, which we refer to as Case No. 2, seeks a lease 
on land, the soil but not the minerals and oil of part of 
which were patented to certain parties but a consider¬ 
able portion of which was not under a Mexican land 
grant or patent thereon and portions have not been pat¬ 
ented to anyone or oil leases granted to anyone by the 
United States. As to this Case No. 2, we will file! an ad¬ 
ditional brief as to the portions of land in the said ap¬ 
plication that were not patented under a Mexican land 
grant. 

This matter is of vast importance because we are 
informed that from the land involved in the suit of Put - 
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warn v. I ekes and fifteen similar suits in the Supreme 
Court of the District of Columbia, Equity No. 57,733, 
etc., Court of Appeals No. 6376, etc., Supreme Court of 
the United States No. 321, etc., that the amount of oil 
illegally withdrawn which belonged to the United States 
was worth approximately $3,572,000,000 and we under¬ 
stand that the oil belonging to the United States so il- 
legallv withdrawn from other and similar lands -would 
largely increase that amount; we are informed that large 
quantities of Government oil is still being illegally with¬ 
drawn from such lands. 

The Secretary can hear the full case and decide the 
whole matter now, although there was no hearing before 
the Register or the Commissioner, and he can have such 
hearing when there is not any appeal under the accepted 
practice, for in West v. Standard Oil Company , 278 U. S. 
200 at 213: 73 L. Ed. 265 at 271, the Court said: 


“We agree that if Secretary Pall had deter¬ 
mined as a fact that the land was not then known 
to be mineral, his order dismissing the proceedings 
would have had the same legal effect as if it had 
followed the more formal procedure prescribed by 
Circular No. 460. For the Secretary is not obliged 
to employ proceedings in the local land office as the 
means for making the determination as to the known 
mineral character. He could himself hear the evi¬ 
dence in the first instance. Nor is he obliged, in so 
ascertaining the facts, to follow a procedure simi¬ 
lar to that prescribed for the local land office. See 
Kniaht v. United Land Asso., 142 U. S. 161, 177, 178. 
35 L. Ed. 974, 979, 980.” 


See Hawley v. Diller. 178 U. S. 476, 44 L. Ed. 1157, 
20 Sup. Ct. Rep. 986; Lake Superior Ship Canal R. <0 
7. Co. v. Patterson , 30 Land Dec. 160; Re Lafollette, 26 
Land Dec. 453. 

The Register and the Commissioner should not ar¬ 
bitrarily have refused a hearing to the appellants, as they 
an* clearlv entitled to a hearing, and we are confident 
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that the Secretary will grant us a hearing forthwith, 
as he surely does not want to be put in the same class as 
former Secretary Fall. In West v. Standard Oil Com¬ 
pany, above, the Court said at page 221, 275: 

| 

“When Secretary Fall undertook to determine, 
not as a fact whether the land was known to bb min¬ 
eral in 1903, but as a proposition of law, that, be¬ 
cause of other conceded facts, the company’s title 
had become unassailable, he acted without authority; 
and the order of dismissal based thereon di|d not 
remove the land from the jurisdiction of the Depart¬ 
ment.” 


I j 

i 

i 

THE SECRETARY, AS WELL AS THE COURTS, 
CAN AND SHOULD CONSTRUE MEXICAN 
LAND GRANTS AND PATENTS THEREUNDER 
AND ALL OTHER PATENTS WHEN jTHE 
RIGHTS OF OTHERS BECOME INVOLVED IN 
ANY PROCEEDING 

j 

In United States v. O’Donnell, 303 U. S. 501;;82 L. 
Ed. 980, the Supreme Court not only held it could but 
did construe two different patents, one under a Mexican 
land grant of which the United States became assignee, 
and another patent under the Swamp Land Act iissued 
to the State of California and assigned to the respond¬ 
ent. The Swamp Lands patent was issued by mandamus 
and the Supreme Court stated: 


“The respondents in 1928 by mandamus j com¬ 
pelled the Secretary to certify the lands for patent 
to the State of California. The Court, in awarding 
the relief sought, at the same time declared! with 
reference to the contentions made here, ‘the mere is¬ 
suance of patent to California determines no legal or 
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equitable right of the United States in the premises/ 
Work v. United States, 57 App. D. C. 309, 23 F. (2d) 
136, 138. 




“But the adjudication in mandamus that it was 
the duty of the Secretary to issue the patent under 
these acts and the issuance of it, determined no legal 
or equitable right of the United States in the prem¬ 
ises. It remains open to the United States in this 
or any other appropriate proceeding , to show that- 
the. lands did not pass under the Swamp Lands Act. 
United States ex ret. McBride v. Schurz , 102 U. S. 
378, 404, 26 L. Ed. 167, 174; St. Louis Smelting d- 
lief. Co. v. Kemp. 104 U. S. 636, 641. 646, 26 L. Ed. 
S75, 876, 37S: United States v. Conway, 175 U. S. 
60, 68, 44 L. Fid. 72, 75, 20 S. Ct. 13 and cases cited; 
see $Yorl: v. United States, supra (57 App. D. C. 
309, 23 F. (2d) 137, 138).. 

“In answering, it will be an aid to adequate 
understanding of the points in issue to consider first 
the effect of the confirmation by the Board.” 

The Court held that under the Mexican land grant 
patent only legitimate titles under the Mexican law at 
the date of the treaty passed and quoted the treaty as 
follows: 


“Conformably to the law of the United States, 
legitimate titles to even* description of property, 
personal and real, existing in the ceded territories 
are those which were legitimate titles under the 
Mexican law in California * * * up to the 13th dav 
of Mar, 1846 * * * 61st Cong., 1st Sess., Sen. Doc. 
Xo. 357, pp. 1119, 1120.” 

This decision has ail extensive discussion of Mexi¬ 
can land grants and patents thereunder. 

In I)r Guycr v. Banning. 167 V. S. 723; 42 L. Ed. 340, 
the Court not only held that it could, but in that case it 
did, construe a patent as to what passed under the patent 
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i 

which patented the San Pedro ranch under the Mexican 
grant. In this case the Court construed the tepm “third 
person” as follows: I 

“The term * third persons / as there ysed, does 
not embrace all persons other than the United States 
and the claimants, but only those ?vho hold, superior 
titles, such as will enable them to resist success¬ 
fully any action of the government in disposing of 
the property.” 

Solicitor Margold in his opinion of Octobeir 1, 1936, 
approved by Assistant Secretary Walters, said: 

“The general rule is clear enough that the act 
of an executive officer in issuing a patent cannot 
convey an interest which the law reserves, that a 
patent absolute on its face is necessarily 'qualified 
bv the limitations of the statute under which it is¬ 
sues, and that such limitations are, in effect, a part 
of the patent. 

I 

“As was said in the case of Swendiq v. Wash¬ 
ington Co.. 265 U. S. 322, 332, 68 L. Ed. |l036, in 
which the Supreme Court held that a patept abso¬ 
lute' on its face was qualified by a departmental regu¬ 
lation continuing in force a revocable right of way 
previously granted to a third party: 

‘The fact that the patents did not have thereon 
a notation of the prior permit is not controlling. 
* # * The issuing of the patents without a reserva¬ 
tion did not convey what the law reserved 1 !, They 
are to he given effect according to the laws arid regu¬ 
lations under which they were issued.’ 

i 

“To the same effect, see Stoddard v. Chambers, 
2 How. 284, 318; 11 L. Ed. 269; Chambers vi Atchi¬ 
son, T. & S. F. By., 255 Pac. 1092 (Ariz.) 

i 

“In United States v. Joyce, 240 Fed. 610, the 
patent made no reference to the act of July 14, 1884 
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(23 Stat. 76) under which application for the patent 
had been made, and omitted the required declaration 
that the property should be held in trust for 25 
years. Nevertheless the Court held that the patent 
was subject to restraints upon alienation specified 
in that act. 

To the same effect, see: 

United States v. JJammer, 195 Fed. 790, rev’d 
on other grounds, 204 Fed. 898, 241 U. S. 379, 60 L. 
Ed. 1055. 

Felix v. Yaksum, 77 Wash. 519, 137 Pac. 1037. 
Taylor v. Brown, 5 Dak. 335.” 

In United States v. Barnes , 222 U. S. 513 at 520; 56 
L. Ed. 291 at 293, the Court said: 

“Much of our national legislation is embodied 
in codes, or systematic collections of general rules, 
each dealing in a comprehensive way with some gen¬ 
eral subject, such as customs, internal revenue, pub¬ 
lic lands, Indians, and patents for inventions; and it 
is the settled rule of decision in this court that where 
there is subsequent legislation upon such a subject, 
it carries with it an implication that the general rules 
are not superseded, hut are to he. applied in its en¬ 
forcement , save as the contrary appears.” 

Dunbar Line Co. v. TJtah-Idaho S. Co.. 17 F. (2d) 
351 (C. C. A.-8) held that under the settled policy of the 
government mineral lands, unless expressly included , are 
excluded from grants to states and further held that 
the statute must he read in the light of the settled public 
policy, citing U. S. v. Barnes above. 

Solicitor Margold in the same opinion stated.* 

“In issuing a patent, the Executive branch of 
the Government acts not as a principal hut as an 
agent, deriving its entire authority from Acts of 
Congress. Shaw v. Kellogg. 170 U. S. 313: 42 L. 
Ed. 1050. Under familiar prine'p!e< of a<jem*y, a 
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i 

third party dealing with an agent may not rely upon 
acts which exceed the limits of the agent’s authority, 
if he has actual or constructive notice of those limits. 
Tiffany on Agency, sec. 19.” 

i 

I 

In Deffcback v. Haicke, 115 U. S. 392 ; 29 L. Ed. 423, 
the Court held that it would seem that there tnav be 
an entry of a town site, even though within its limits 
mineral lands are found, the entry and the patent beina 
inoperative as to all lands known at the time to be valu¬ 
able for its minerals, or discovered to be such j before 
their occupation and improvement for residences or 
business under the town-site title. j 

In Steel v. St. Louis S. R. Co., 106 U. S. 447; 27 
L. Ed. 226, the Court held that the patent, like the deed 
of an individual, is inoperative if the government never 
owned the property, or had previously conveyed it, or 
had dedicated it to uses which" precluded its sale. 

In Mullan v. United States, 118 U. S. 271 at 278-9; 
30 L. Ed. 170 at 173, the Court held and said: 

' i 

i 

“The case is therefore, directly within the de¬ 
cisions of this court in McLaughlin v. United States, 
107 U. S. 526 (Ilk. 27 L. Ed. 621), and Western Pa¬ 
cific R. R. Co. v. United States. 108 U. S. 510 (Bk. 27 
L. Ed. 806), where it was distinctly held that patents 
to the Western Pacific Railroad Company for known 
mineral lands could be cancelled on a bill of equity 
filed hv the United States for that purpose, i It is 
no doubt true that the actual character of the! lands 
was as well known at the Department of the In¬ 
terior as it was anywhere else, and that the Secre¬ 
tary approved the lists, not because he was mistaken 
about the facts, but because he was of opinion that 
coal lands were not mineral lands within the jmean- 
ing of the Act of 1853, and that they were open to 
selection by the State; but this does not alter the 
case. The list was certified without authority of 
hue and, three fore, by a mistake against which re- 

i 

i 

i 

i 

i 

i 

i 

i 
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lief in equity may be afforded. As was said in United 
States v. Stone , 2 Wall. 5-55 (69 U. S. bk. 17, L. Ed. 
767): ‘The patent is but evidence of a grant and 
the offieer u'ho issues it aets ministerially and not 
judicially. If lie issues a patent for land reserved 
from sale by lav: , such patent is void for want of 
authority. But one officer of the land office is not 
competent to cancel or annul the act of his prede¬ 
cessor. Tills is a judicial act, and requires the judg¬ 
ment of a court.' That language is equally appli¬ 
cable to the present case, and its correctness has 
been often recognized. Moore v. Robbins , 96 U. S. 
533 (Bk. 24 L. Ed. S50); United States v. Schurz , 
102 U. S. 396 (Bk. 26 L. Ed. 171); Steel v. Smelting 
Company. 106 U. S. 454 (Bk. 27 L. Ed. 229); Moffat 
v. United States , 112 U. S. 24 (Bk. 28 L. Ed. 623).” 

II 

PATENTS rXDEK MEXICAN GRANTS DID NOT 

CONVEY MINERALS. 

Such patents only conveyed such title as Mexico 
would have given had the land not been ceded, as de¬ 
cided and ordered bv Secretarv McClellan in construing 
the Mexican treaty August 25, 1854, as follows: 

“It is obligatory on the government of the 
United States to deal with the previous land titles 
and the ‘pueblos’ precisely as Mexico would have 
done had the sovereignty not changed. We are 
bound to recognize all titles as she would have done 
—to go that far and no further. This is the prin¬ 
ciple which you will bear in mind in acting upon 
these important concerns.” 

The Secretary in his report for 1849 stated: 

“By the laws of Spain these mines did not pass 
by a grant of the land, but remained in the Crown, 
subject to be disposed of according to such ordi¬ 
nances and regulations as might be from time to 
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time adopted. Any individual might enter uppn the 
lands of another to search for ores of the precious 
metals; and, having discovered a mine, he might 
register and thus acquire the right to work it on 
paying to the owner the damage done to the surface, 
and to the Crown, whose property it was, a fifth or 
tenth, according to the quality of the mine. If the 
finder neglected to work, or worked it imperfectly, 
it might be denounced by any other person, whjereby 
he would become entitled. 

“This right to the mines of precious metals, 
which, by the laws of Spain, remained in the Crown, 
is believed to have been also retained by J\texico 
while she was sovereign of the Territory, ahd to 
have passed by her transfer to the United States. 
It is a right of the sovereign in the soil as perfect 
as if it had been expressly reserved in the body of 
the grant, and it will rest with Congress to determine 
whether, in those cases where lands duly granted 
contain gold, this right shall he asserted or jrelin- 
quishod. If relinquished , it will require an express 
law to effect the object; and, if retained, legislation 
u iH he necessary to provide a mode by which iti shall 
be exercised.” 

i 

These two constructions of the treaty bv the Secre- 

V • 

tarv of the Interior were not changed bv the Act of March 
3, 1851, nor by the amendment of January 10, 185*4 (10 
Stats. 603), and therefore, such constructions became ob- 
ligatorv upon the Courts as well as upon the Department 
by the decision in United States Borax Company v. Ickes, 
68 App. D. C. 408-9; 98 F. (2d) 271, and the citations 
therein and the following cases: 

i • 

In United States v. Hermanos , 209 U. S. 338, 52 L. 
Ed. 821, the Court said: j 

i 

i 

“And we have decided that the re-enactment by 
Congress, without change . of a statute which! had 
preciously received long continued executive con¬ 
struction, is an adoption by Congress of such con- 
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struction. United States v. G. Falk & Bro., 204 U. S. 
143, 51 L. Ed. 411, 414, 27 Sup. Ct. Rep. 191.” 


In Bardwell v. Petty, 52 App. D. C. 310 at 311, 286 
Fed. 772. the Court held and said: 

“Horeover, on June 30, 1902 (32 Stat. 547), the 
Congress, which is presumed to know the judicial 
interpretation put upon its legislation, deliberately 
amended its Act of June 19,1878, but did not amend 
away or modify in any particular the judicial in¬ 
terpretation given to the earlier act in Murphy v. 
Preston, supra. Congress having the opportunity 
to meet the decision of the Court in Murphy v. Pres¬ 
ton, and having declined to do so, we must assume 
that that decision met with legislative approval.” 

“Legislation once judicially, or even adminis¬ 
tratively, interpreted, if left for a long period of 
time unchanged, unmodified, or unamended, may well 
justify the conclusion that the judicial or adminis¬ 
trative interpretation was in accord, and not at vari¬ 
ance, with the legislation intention. Stuart v. Laird, 
5 U. S. (1 Crunch) 29S, 308, 2 L. Ed. 115; United' 
States v. Mid nest Oil Co., 236 U. S. 469, 473, 35 Sup. 
Ct. 309, 59 L. Ed. 641; United States v. Baruch, 223 
IT. S. 191, 200, 32 Sup. Ct. 306, 56 L. Ed. 399; Ed¬ 
uards v. Darby, 25 U. S. (12 Wheat.) 206, 209, 6 L. 
Ed. 603; Hahn v. United States, 107 U. S. 402, 406, 2 
Sup. Ct. 494, 27 L. Ed. 527; United States v. Philbrick, 
120 IT. S. 52, 59, 7 Sup. Ct. 413, 30 L. Ed. 559; Robert¬ 
son v. Doivninq, 127 U. S. 607, 613, 8 Sup. Ct. 1328, 
32 L. Ed. 269; United States v. Ilcaley, 160 U. S. 
136,141,16 Sup. Ct. 247,40 L. Ed. 369; United States 
v. Hermanns, 209 U. S. 337, 339, 2S Sup. Ct. 532, 52 
L. Ed. 821; Komada v. United States. 215 U. S. 392, 
396, 30 Sup. Ct. 136, 54 L. Ed. 249. 

“The construction given to the act of 1878 in 
Murphy v. Preston, standing as it has for so many 
years unmodified and unreversed, should not be 
changed at this late day, and must be considered as 
stare decisis. To hold otherwise would leave little 
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or no application for a very sound, wise an^ meri¬ 
torious legal principle designed to settle definitely 
questions of law, and to protect the rights of citizens 
who, in the acquisition of property and the assump¬ 
tion of responsibilities, have accommodated them¬ 
selves to the law as interpreted.’* 

i 

i 

In Untied States v. Southern Pacific Co., 251 U. S. 
1 at 7; 64 L. Ed. 97 at 100, the Court said: 

j 

“ ‘All mineral lands’ other than those contain¬ 
ing coal or iron were excluded from the grant, and 
this exclusion embraced oil lands. Burhs v. South¬ 
ern P. R. Co., 234 TJ. S. 669, 676-679, 58 L. Ed. 1527, 
1543, 1544.” 

I 

The United States only confirmed such title as the 
claimant and the Mexican Government would have, or 
could have been given by Mexico under her laws! at the 
date of the treaty had the treaty not been entered into 
and the land had remained in Mexico. In DcGUyer v. 
Banning, 167 U. S. 723 at 740; 42 L. Ed. 340 at 3^6, the 
Court said: 

i 

“In the second place, the patent is a record of 
the action of the government upon the title ;of the 
claimant as it existed upon the acquisition of the 
country. Such acquisition did not affect the [rights 
of the inhabitants to their property. They retained 
all such rights, and were entitled by the law ;of na¬ 
tions to protection in them to the same extent as 
under the former g(,comment. The treaty eff ses¬ 
sion also stipulated for such protection.” 

**•#•# 

i 

“In Tcschemachcr v. Thompson, 18 Cal. 11, 25, 
26, (79 Am. Dec. 151), the court, after referring to 
the statute of 1851, said: ‘As the last act jn the 
series of proceedings, a patent is to issue {o the 
claimant. This instrument is not onlv the died of 

# I 

i 

I 

i 

I 
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the United States, but it is a solemn record of the 
government of its action and judgment ivitli respect 
to the title of the claimant existing at the date of 
the cession.’ 


Under the Mexican law, by the mining ordinance, 
mines belonged to the Supreme Government and were 
handled by a different department from the grants of 
agricultural or vacant lands, which latter grants could 
be made by the Governor or Territorial Assembly and 
all of the grants coming before the Commission and Court 
under the Act of March 3,1S51, were of agricultural lands 
and in the original Mexican grants they were restricted 
to agricultural lands or purposes. Our statutes and de¬ 
cisions have alicaijs recognized and maintained a strict 
distinction and difference between mineral lands and 
agricultural lands. Lindley on Mines, 3d Ed., volume 1, 
page 199, says: 

“Under the laws in force in Mexico at the date 
of the Treaty of Guadalupe Hildago, mines, whether 
in public or private property, belonged to the su¬ 
preme government.” 

Castillero v. United States, 2 Black 17, 167-169; 17 
L. Ed. 360, set out the Mexican laws and the case holds 
that mines did not pass under the grants by the Governor 
and Territorial Assemblv of agricultural lands. 

» w 

In United States v. San Pedro <£ Canon Del Agua 
Co., 17 Pac. 337, 404; 4 N. M. 405, the Court held and 
said: 


“Certain decrees were in force at. the time of 
the separation of Mexico from Spain, whereby the 
mines of gold, copper, and silver were held by the 
crown of Spain. Upon the separation, which re¬ 
sulted in creating Mexico a separate government, 
the title to all mines within her territory passed to 
and vested in the Mexican government, including 
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therein what is now New’ Mexico. A grant of land 
by the Mexican government did not carry such mines. 
It did not require a reservation by the government 
of such mines to prevent them from passing. No 
interest in such mines, whether in granted or un¬ 
granted land, could be acquired by the individual 
citizen, under the Spanish or Mexican layr, except 
through mining ordinances. The law of those coun¬ 
tries recognized the title to all such mines, whether 
in public or granted land, as in the government, 
and not subject to be passed out of it by a mere 
grant. (Rock, Sp. & Mex. Law, 124-127, |130, 131, 
411; Hall, Mex. Law, nos. 1210-1213, 1235; Moore v. 
Smaw, 17 Cal. 199, 12 Min. R. 418, 424-428). We 
conclude then that by the grant of the land in con¬ 
troversy by the Mexican Government to Jo§e Serafin 
Raminez of the Canon Del Agua no interest and 
title in and to such mines therein contained was 
vested in him and as it does not appear by the rec¬ 
ord that any individual interest in such minerals 
had been obtained by him or those claiming under 
him, by virtue of the mining ordinances of the Mexi¬ 
can nation, and by the cession passed, with jail other 
property of Mexico, to the United States, that these 
minerals v'ere at that date the property of the Mexi¬ 
can nation, and by the cession passed, w r ith jail other 
property of Mexico within the limits of Nevf Mexico, 
to and became the property of the United States. 
Moore v. Smaw , 17 Cal. 199.” 

i 

This case w’as affirmed by the United States Supreme 
Court, 146 U. S. 120; 36 L. Ed. 912. 

i 

| 

i 

i 

! 

Also in Moore v. Smaw, 17 Calif. 216, the Court said: 

I 

“The minerals were vested under the Spanish 
monarchy in the crown, and * * * after thej separa¬ 
tion from Mexico, in that nation * * * did not pass, 
as w’e have already stated, by the ordinary grant 
of land without express words of designation. Such 
grant transferred only an interest in the soil, dis- 


I 

i 


I 


32 


tinct from that of the minerals. The interest in the 
minerals was conveyed through the operation of the 
mining ordinances, by registry of discovery, or by 
proceedings upon denouncement, when a mine once 
discovered had been forfeited or abandoned. * * * 
They constituted, therefore, at that time the property 
of the Mexican nation, and by the cession passed to 
the United States.” 


Counsel opposing leases in other applications in 
their brief urged that there was an exception in the patent 
as to the rights of third parties and in naming one ex¬ 
ception excluded the others, but they overlooked the well 
recognized principle that exceptions in the United States 
statute as well as exceptions in different statutes in 
Mexico are all read into the patent and that the rights 
of the grantee from the Mexican Government were only 
such rights as he could obtain from the Mexican Govern¬ 
ment at the date of the treaty. That Mexican law and 
the treaty are read into the patent. That the Court and 
Commission under the Act of 1851 had no jurisdiction 
of grants, or rather leases, of mines in Mexico is well 
established. 

In the case of Fremont v. United States , 17 How. 
565, 15 I.. Ed. 24-1 at 249. the Court said: 


“In the relation to that part of the argument 
which disputes the right on the ground that the grant 
embraced mines of gold and silver, it is sufficient to 
say that under the mining laws of Spain, the dis¬ 
cover v of a mine of cold or silver did not destrov 
the title of the individual to the land granted. The 
only question before the court is the validity of the 
title. And whether there be any mines on this land, 
and if there be any, what are the rights of sov¬ 
ereignty in them, are questions which must be -dis¬ 
cussed in another form of proceedings, are not sub¬ 
jected to the jurisdiction of the Commissioners or 
the Court , by the Act of 1851.” 
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This case was followed by Boggs v. Merced Mining 
Company, 14 Cal. 311, that Mexican mining reservations, 
rights and properties passed under the treaty to the 
United States as a public right and also that neithbr the 
Commission nor the Court had jurisdiction to pass on 
minerals. 

i 

| 

It is also followed in United States v. Maxwill Land 
Co., 26 F. 118 at 122 (C. C.—Colorado). 

Solicitor Margold in his opinion of March 7,1 1934, 
says: 

I 

“In brief, under the mining laws of Spaip and 

Mexico, Indians enjoyed the same status and iprivi- 

lege as persons of Spanish descent.” 

| 

Then he held that the Papago Indians had no:inter¬ 
est in the minerals in the lands they occupied before and 
after the cession to the United States. 

Thus, as the Indians were equal to the Mexicans as 
to status and privilege in the mines and they did not ob¬ 
tain anv interest in the minerals clearlv the Mexicans of 

» Is I 

Spanish descent did not obtain any interest in thb min¬ 
erals. 

i 

In Pueblo of Santa Bosa v. Lane, 46 App. D. |C. 411 
and 56 App. D. C. 250, 12 F. (2d) 332, the Secretary in 
his answer made the same contention that the Papago 
Indians did not take anv interest in the minerals and 

• ^ i 

this contention was sustained by the Court of Appeals; 
the decision of the Supreme Court, 273 U. S. 316 ;! 71 L. 
Ed. 658, went off on another point. 

i 

i 

In Los Angeles v. San Pedro, etc. B. Co., 18j2 Cal. 
652, 180 Pae. 449, the Court held that a patent to\shorr 
lands should ordinarily be construed as excluding there- 
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from the land below the hightide line which belongs to 
the state by virtue of its sovereignty in the absence of 
an express showing to the contrary. A patent to public 
lands, like every other grant by the sovereign, is con¬ 
strued strongly in favor of the grantor under the rule 
embodied in Civ. Code, sec. 1069. The Court said: 


“The first, is that a patent should ordinarily be 
construed as excluding therefrom land below the 
high-tide line. The rule is thus stated in Wright v. 
Seymour, 69 Cal. 1*22, 10 Pac. 323: 

‘The lands under water where the tide ebbs and 
flows belong to the state by virtue of her sovereignty 
and in the absence of an express showing to the 
contrary it will not be presumed that the government 
of the United States intended to convey it. # * * We 
must assume that the government discharged its 
obligation to the holder of the Mexican title by re¬ 
ceiving proof of its character and the land to which 
it related, and that upon confirmation the patent is¬ 
sued to the claimant is the evidence and only evi¬ 
dence of the extent of the grant, and the terms used 
in such patent relating to extent and boundaries are 
subject to like rules of roust ruction with other grants 
from the government. Had the government found the 
claimant entitled to the bed and banks of a tidewater 
stream, we must suppose it would have used in the 
patent apt words for its conveyance. Not having 
done so, the presumption is, that it was not intended 
to convey the bed of the stream.’ 

“In Carver v. S. P., I ,. A. <f* S. L. Ry. Co., (C. 
C.) 151 Fed. 334, it is held that a grant from the 
sovereign of land bounded by the sea or by any 
navigable tidewater does not pass any title below 
high-water mark unless the language of the grant 
or long usage under it clearly indicates that such 
was the intention. 

“The other rule of interpretation is a corollary 
thereto, namely that every grant by the sovereign 
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is construed strongly in favor of the grantor. The 
rule is thus stated in our Code, section 106$, Civil 
Code: 

‘A grant is to be interpreted in favor! of the 
grantee except that a reservation in any grant, and 
every grant by a public officer or body, as such, to 
a private party, is to be interpreted in favor of the 
grantor.’ 


“This rule of construction was applied! by the 
Supreme Court of the United States in Shively v. 
Bowlhy, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331, 
where it was said: 

| 

‘It was argued for the defendants in error that 
the question presented was a mere question of con¬ 
struction of a grant bounded by tide-water and would 
have been the same if the grantor had been a private 
person. But this is not so. The rule of construc¬ 
tion in the case of such a grant from the sovereign 
is quite different from that which governs private 
grant. The familiar rule and its chief foundation 
were felicitously expressed by Sir William Scott; 
“All grants of the crown are to he strictly construed 
against the grantee, contrary to the usual policy of 
the law in the consideration of grants; and upon 
this just ground, that the prerogatives and! rights 
and emoluments of the crown being conferred upon 
it for great purposes, and for the public use, lit shall 
not he intended that such prerogatives, rights and 
emoluments are diminished by any grant, jbevond 
what such grant by necessary and unavoidable con¬ 
struction shall take awav.” ’ ’’ 

* 

j 

Certiorari denied 245 U. S. 636. 

i 

In United States v. Sweet , 245 U. S. 562 at 567 and 
572; 62 L. Ed. 472 at 47S and 480, the Court hbld and 
said: 
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from the land below the hightide line which belongs to 
the state bv virtue of its sovereigntv in the absence of 
an express showing to the contrary. A patent to public 
lands, like every other grant by the sovereign, is con¬ 
strued strongly in favor of the grantor under the rule 
embodied in Civ. Code, sec. 1069. The Court said: 


“The first, is that a patent should ordinarily be 
construed as excluding therefrom land below the 
high-tide line. The rule is thus stated in Wright v. 
Seymour, 69 Cal. 122, 10 Pac. 323: 

‘The lands under water where the tide ebbs and 
flows belong to the state by virtue of her sovereignty 
and in the absence of an express showing to the 
contrary it will not be presumed that the government 
of the United States intended to convey it. * * * We 
must assume that the government discharged its 
obligation to the holder of the Mexican title hv re¬ 
ceiving proof of its character and the land to which 
it related, and that upon confirmation the patent is¬ 
sued to the claimant is the evidence and only evi¬ 
dence of the extent of the grant, and the terms used 
in such patent relating to extent and boundaries are 
subject to lil'e rubs of roust ruction with other grants 
from the government. Had the government found the 
claimant entitled to the bed and banks of a tidewater 
stream, we must suppose it would hare used in the 
patent apt words for its conveyance . Not having 
done so, the presumption is, that it was not intended 
to convey the bed of the stream.’ 

“In Carver v. S. P„ L. A. <£ S. L. Ry. Co., (C. 
C.) 151 Fed. 334, it is held that a grant from the 
sovereign of land bounded by the sea or by any 
navigable tidewater does not pass any title below 
high-water mark unless the language of the grant 
or long usage under it clearly indicates that such 
was the intention. 

“The other rule of interpretation is a corollary 
thereto, namely that every grant by the sovereign 
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is construed strongly in favor of the grantor. The 
rule is thus stated in our Code, section 1069, Civil 
Code: 

I 

‘A grant is to be interpreted in favor; of the 
grantee except that a reservation in any grant, and 
every grant by a public officer or body, as such, to 
a private party, is to be interpreted in favoi* of the 
grantor.’ 

I 

“This rule of construction was applied; by the 
Supreme Court of the United States in Shively v. 
Boiolhy, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331, 
where it was said: j 

j 

‘It was argued for the defendants in error that 
the question presented was a mere question 'of con¬ 
struction of a grant bounded by tide-water and would 
have been the same if the grantor had been a 'private 
person. But this is not so. The rule of construc¬ 
tion in the case of such a grant from the sovereign 
is quite different from that which governs private 
grant. The familiar rule and its chief foundation 
were felicitously expressed by Sir William; Scott; 
“All grants of the crown are to be strictly construed 
against the grantee, contrary to the usual policy of 
the law in the consideration of grants; and upon 
this just ground, that the prerogatives and rights 
and emoluments of the crown being conferred upon 
it for great purposes, and for the public use, jit shall 
not be intended that such prerogatives, rights and 
emoluments are diminished by any grant, ibevond 
what such grant by necessary and unavoidable con¬ 
struction shall take away.” ’ ” 

i 

j 

Certiorari denied 245 U. S. 636. 

| 

In United States v. Sweet, 245 U. S. 562 at 567 and 
572; 62 L. Ed. 472 at 47S and 480, the Court held and 
said: 


I 


I 
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“In the legislation concerning the public lands 
it has been the practice of Congress to make a dis¬ 
tinction between mineral lands and other lands, to 
deal with them along different lilies, and to with¬ 
hold mineral lands from disposal save under laws 
especially including them. This practice began with 
the ordinance of May 20, 1785, 10 Journals of Con¬ 
gress, Folwell’s Ed. 118, and was observed with such 
persistency in the early Land Laws as to lead this 
court to say in United States v. Gratiot, 14 Pet. 526, 

10 L. Ed. 573; * It has been the policy of the govern¬ 
ment, at all times, in disposing of the public lands, 
to reserve the mines for the use of the United States 
and also to hold in United States v. Gear. 3 How. 120 

11 L. Ed. 523, that an act making no mention of 
lead-mines lands and providing generally for the 
sale of ‘all the lands’ in certain new land districts, 
‘reserving only’ designated tracts, ‘any law of Con¬ 
gress heretofore existing to the contrary notwith¬ 
standing,’ could not be regarded as disclosing a pur¬ 
pose on the part of Congress to depart from ‘ the 
policy which had governed its legislation in respect 
to lead-mine lands,’ and so did not embrace them. 
A like practice prevailed in respect of saline lands, 
and in Morton v. Nebraska, 21 Wall. 660, 22 L. Ed. 
639, 12 Mor. Min. Rep. 451, where a disposal of such 
lands under an act providing generally for the sale 
of lands in certain territories was drawn in ques¬ 
tion, this court said that it could not be supposed 
‘without an express declaration to that effect ’ that 
Congress intended by such an act to permit the sale 
of saline lands and thus to depart from * a long estab¬ 
lished policy by which it had been governed in simi¬ 
lar cases.’ ” 


****** 


“What has been said demonstrates that the school 
grant to Utah must he read in the light of the Min¬ 
ing Laws, the school Land Indemnity Law, and the 
settled public* policy respecting mineral lands, and 
not as though ii constituted the sole evidence of the 
legislative will. United States v. Barnes. 222 U. S. 
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513, 520, 56 L. Ed. 291, 293, 32 Sup. Ct.Rep. 117. 
When it is so read it does not, in our opinion, dis¬ 
close a purpose to include mineral Iliads. Although 
couched tv general terms adequate to embrace such 
lands if there lucre no statute or settled policy to 
the contrary, it contains no language luhicli ex¬ 
plicitly or clearly withdraws the designated sections, 
where h onion to be mineral in character, from the 
operation of the Mining* Laws, or which certainly 
shows that Congress intended to depart frdm its 
long prerailing policy of disposing* of mineralI lands 
only under laws specially including them. It there¬ 
fore must he taken as neither curtailing those? laws 
nor departing from that policy.” 

Ill 


STATUTE OF LIMITATIONS NOT APPLICABLE. 

| 

In the opinion of Solicitor Margold of October l f 
1936, approved by Assistant Secretary Walters,! it is 
hold that where the Secretary is construing a patent or 
ihe Government is suing to enforce its equitable rights 
against parties who had a patent but are seeking tb take 
and withhold property and rights not conveyed by the 
patent, the six year statute of limitations is not Appli¬ 
cable. The Solicitor cites the following cases which fully 
sustain his opinion: | 


Jnd. C. <0 C. Co. v. United States. 274 U. S. 6f0; 71 
L. Ed. 1270 (which was followed in U. S. v. Carbon C. 
/.. Co., 284 U. S. 534; 76 L. Ed. 469). 


C. S. v. A. 0. P. Jxy.. 248 U. S. 507, 510, 518; j 
U. S. V. Joyce. 240 Fed. 610 (C. C. A.-8). 

Pitau v. U. S.. 241 Fed. 346 (0. C. A.-8). 

C. S. v. Lee Wilson Co.. 214 Fed. 630 (D. O.-Ark.). 
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IV. 

THE ACT OF MARCH 3, 1S51 (9 STAT. 631) IS UN¬ 
CONSTITUTIONAL* NULL AND VOID AND 
ANY PATENTS ISSUED THEREON ARE MERE 
NULLITIES AND DO NOT PASS ANY RIGHTS 
OR TITLE. 

The Secretary Las in Lis files tlie brief of the ap¬ 
pellant in Putnam v. Ickes, ef als., No. 6376 in tlie Court 
of Appeals of tlie District of Columbia, which brief from 
pages 40 to 61, botb inclusive, supports the proposition 
that the Act is unconstitutional and the following cases 
are cited, discussed and quoted from therein and fully 
sustain the proposition asserted: 

Federal Radio Commission v. General Electric Com¬ 
pany, 281 U. S. 464; 74 L. Ed. 969. 

Keller v. Pcpco, 261 U. S. 428; 67 L. Ed. 731. 
Muskrat v. Brown, 291 L'. S. .‘>46; 55 L. Ed. 246. 
Federal Radio Com. v. Nelson Bros. B. <0 M. C'o., 
289 U. S. 265 at 275; 77 L. Ed. 808 at S13. 

United States v. Ferreira. 13 How. 40, 14 L. Ed. 
42. 

Ex Parte Bakclite Corp., 279 U. S. 446 at 450; 73 
L. Ed. 7S9 at 793. 

Am. Ins. Co. v. -}'>C Bales of Cotton. 1 Pet. oil. 

U. S. v. Moor eh cad, Admr. of Knight, 1 Black 488; 
17 L. Ed. SO. 

Postum Cereal Co. v. Calif. Fig Nut Co., 272 U. S. 
697 at 700; 71 L. Ed. 478 at 481. 

U. S. v. Coe, 155 U. S. 78; 39 L. Ed. 76. 

New Orleans v. Paine, 147 U. S. 260; 37 L. Ed. 162. 
Smith v. Cahoon, 285 U. S. 553; 75 L. Ed. 1264. 
O'Donoghue v. United States, 289 U. S. 516; 77 L. 
Ed. 1356. 

•Williams v. United States, 2S9 U. S. 553; 77 L. Ed. 
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j 


Kansas v. United States, 204 U. S. at 342, 51 L. 
Ed. 513, 27 Sup. Ct. 388. 

Myer v. United States, 272 U. S. 52; 71 L. Ed. 160. 
Principality of Monaco v. Mississippi, 292 U, S. 313; 
78 L. Ed. 1282. 


CONCLUSION. 


i 

i 

I 


From the foregoing authorities, it is clear that the 
oil and other minerals in the land involved in these ap¬ 
peals on the applications of the appellants is still the 
property of the United States and not leased or granted 
to anyone and the appellants are entitled to a lease as 
applied for. 

j 

i 

The relevant part of the brief on the Kern County 
land is as follows: 

! 

BRIEF. | 

i 

It is the contention of petitioners that none of the 
grants and patents issued to the lands involved j carried 
or included any of the minerals, gases or oil ajid that 
the said minerals, gases and oil were excluded from the 
patent and remained in the United States and jbecame 
and are the property of the petitioners under their said 
mineral locations. 


United States v. Southern Pacific, 251 U. $>. 1; 64 
L. Ed. 97, held that grants under the Act of Cbngress 
of July 27, 1S66 (14 Stat. 292), excluded from th<j patent 
and grants thereunder petroleum and minerals, oil and 
all mineral lands except iron and coal lands, ajid thus 
followed and approved Burke v. Southern Pacific, 234 
U. S. at 669; 58 L. Ed. 1527. Diamond Coal and Coke 
Company v. United States, 233 U. S. 236; 58 L. Ed. 936, 
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held that mineral land, including coal lands, are not sub¬ 
ject to acquisition under the homestead law (Rev. Stat. 
paragraphs 2302, 2318, 2319, 2347-51). 

The Secretary of the Interior in United States v. 
Standard Oil Company (Sacramento 021S79), on January 
24, 1935, “spelled out” from the statutes exclusion of 
minerals from grants and patents and he said: 


“The Act of March 3,1853 (10 Stat. 246), which 
provides for the grant of the sixteenth and thirty- 
sixth sections of each township of public land in 
California to that State, does not expressly except 
mineral land from the terms of the grant. Such an 
exception, however, teas early spelled out by judicial 
construction {Mining Company v. Consolidated Min¬ 
ing Company, 102 U. S. 167) and has been adhered 
to ever since in a long line of decisions involving the 
California and a similar Utah statute. Mullen and 
another v. United States, 118 U. S. 27 (1886); United 
States v. Sweet, 245 U. S. 563 (1918); Work v. Braf- 
fett, 276 U. S. 560 (1928); Johnson v. Morris , 72 
Fed. 890 (C. C. A. 9th, 1886); Milner v. United States. 
228 Fed. 431 (C. C. A. 8th, 1915), appeal dismissed, 
mem. decision 24S U. S. 594; Dunbar Lime Co. v 
Utah-Idaho Sugar Co., 17 F. (2d) 351 (1926); 
Hermocilla v. Hubbard, S9 Cal. 5, 26 P. 611 (1891): 
Utah v. Allen, et al., 27 L. D. 53 (1898); State of 
Utah, 32 L. D. 117 (1903). The exception, therefore, 
is too firmly entrenched to be uprooted save by leg¬ 
islative action. Such action actually has been taken. 


but express provisions in the pertinent legislation 
admittedly perpetuate the exception in a situation 
such as is presented in this case. See Act of Janu- 


25, 1927. 44 Stat. 1026. as amended Mav 2, 1932. 


47 Stat. 140, 43 U. S. C., sec. 870.” 


The hearing in the above case was authorized bv the 
* • 

decision in TIVs/ v. Standard Oil Company, 278 U. S. 
200; 73 L. Ed. 265, reversing 57 App. D. C. 329, 23 F. 
(2d) 750 and sustaining the ruling in 51 L. D. 141 and 
145, which is quoted from on page 2 of the brief filed 
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by Dunn and nine other appellants this day with the 
Secretary, to which reference is made. 

i 

Under the Secretary’s decision above, the Govern¬ 
ment brought suit and in United States v. Standard Oil 
Company, 21 Fed. Supp. 645 (D. C.-Calif.) the ruling of 
the Secretary was sustained and the Government re¬ 
covered the oil illegally taken under the grants and pat¬ 
ents, being the grants to the State of California under 
the statute above mentioned; this decision is now bn ap¬ 
peal (O'. C: A.-9, No. 8985).” 

CONCLUSION. | 

|- 

The denial on March 25, 1940, of a writ of certiorari 
by the Supreme Court to the decision in the Standard 
Oil case (107 F. (2d) 402) sustaining the Secretary’s de¬ 
cision that the oil did not pass with the patent sustains 
the contentions of the appellant in this appeal thht the 
oil belongs to the United States and appellant, bbing a 
qualified applicant, is entitled to a lease, notwithstand¬ 
ing the patent. 

. 

Respectfidly submi11ed, 


RAYMOND M. HUDSON, 
MINOR HUDSON, 

GEOFFREY CREYKE, JR; 
FRANK M. CHAPIN, 

Attorneys for Appellant. 
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i 


i 


! 
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April 5, 1940. 








APPENDIX 


BULKS OF PRACTICE OF INTERIOR 

DEPARTMENT 


III 

PROCEEDINGS BEFORE THE COMMISSIONER 
OF THE GENERAL LAND OFFICE AND 
SECRETARY OF THE INTERIOR j 

EXAMINATION AND ARGUMENT j 

; 

***** 

Rule 70. If brief is not filed before a case is reached 
in its order for examination, the argument will be con¬ 
sidered closed, and no further argument or motion of 
any kind will be entertained, except upon application 
and upon good cause appearing to the commissioner 
therefor. 

Rule 71. In the discretion of the commissioner, 
oral argument may be presented, at a time to be fixed 
by him and upon notice to opposing counsel, wliich no¬ 
tice shall specify the time for such argument And the 
specific matter to be discussed. Except as herein pro¬ 
vided, oral hearings or suggestions will not be allowed. 

i 

***** 

Rule 74. Except as herein otherwise provided, an 
appeal may be taken to the Secretary of the Interior 
from the final decision of the 'commissioner in any pro¬ 
ceeding relating to the disposal of the public lairds and 
private claims. 

***** 

i 

! 

ORAL ARGUMENT BEFORE THE SECRETARY 

i 

Rule 82. Oral argument in any case pending before 
the Secretary of the Interior will be allowed, on motion, 
in the discretion of the Secretary, at a time to be fixed 
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by him, after notice to the parties. The counsel for each 
party will be allowed only one-half hour, unless an ex¬ 
tension of time is ordered before the argument begins. 
(Amended November 6, 1911.) 

# # • * * 

SUPERVISORY POWER OF SECRETARY 

Rule S5. Motion for the exercise of supervisory 
power will be considered only when accompanied by posi¬ 
tive showing of extraordinary emergency or exigency de¬ 
manding the exercise of such authority. 

In proceedings before the Secretary of the Interior 
the same rules shall govern, in so far as applicable, as 
are provided for proceedings before the Commissioner 
of the General Land Office. 

Rule 86. No rule here prescribed shall be construed 
to deprive the Secretary of the Interior of any direct 
or supervisory power conferred upon him by law. 

The Act of August 21, 1935 (49 Stat. Ch. 599, page 
674); 


‘‘Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That sections 13, 14, 17 and 28 of the Act en¬ 
titled, ‘An Act to promote the mining of coal, phosphate, 
nil, oil shale, gas, and sodium on the public domain,’ ap¬ 
proved February 25, 1920, 41 Stat. 437; *(U. S. C., title 
30, secs. 185, 221, 223, 226), as amended, are amended 
to read as follows: 


Section 13. “The Secretary of the Interior is hereby 
authorized, and directed, under such necessary and 
proper rules and regulations as lie may prescribe, to 
grant to anv applicant qualified under this act (sec¬ 
tions 181 to 194, 201, 202 to 208, 211 to 214, 221, 
to 229, 241, 256 and 261 to 263 of this title). 


223 


* Words and figures in parentheses in this statute 
refer to U. S. C. A. 
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a prospecting permit, which shall give the exclusive 
right, for a period not exceeding two years, to prcjspect 
for oil or gas upon not to exceed two thousand five hun¬ 
dred and sixty acres of land wherein such deposits be¬ 
long to the United States and are not within any known 
geological structure of a producing oil or gas field;upon 
condition that the permittee shall begin drilling Opera¬ 
tions within six months from the date of the permit, and 
shall, within one year from and after the date of permit, 
drill one or more wells for oil or gas to a depth of not 
less than five hundred feet each, unless valuable deposits 
of oil or gas shall be sooner discovered, and shall, within 
two years from date of the permit, drill for oil or gas 
to an aggregate depth of not less than two thousand feet 
unless valuable deposits of oil or gas shall be soonei* dis¬ 
covered: Provided, That said application was filed ninety 
days prior to August 21, 1935. It being the intention of 
Congress that there shall be no discrimination a;s be¬ 
tween applicants for prospecting permits, the Secre¬ 
tary of the Interior is directed, in every case where one 
or more permits have been issued, to issue permits to 
all other applicants for prospecting permits on the same 
structure, even though one or more of the permittees 
has developed the said structure into a producing oil 
or gas field, if said application for permit was filed prior 
to the development of such structure into a producing 
oil or gas field, and said applicant has otherwise ; com¬ 
plied with the law: Provided further, That whenj such 
permit is issued upon any structure after discovery, the 
royalty to be paid upon the preferential lease provided 
for in section 14 hereof (Sect. 223 of this title) shrill be 
10 per centum in amount or value of the production and 
the annual papmenf of a rental as provided in said sec¬ 
tion 14 (section 223). No prospecting permit shall be 
granted upon any application filed after ninety ;davs 
prior to August 21, 1035. The Secretary of the interior 
may, if he shall find that the permittee has been un¬ 
able with the exercise of diligence to test the land in 
the time granted by the permit, extend any such permit 
for such time, not exceeding two years, and upon j such 
conditions as he shall prescribe: Provided . Tlujt all 
permits outstanding on August 21, 1935, which onj said 
date wore not subject to cancellation for violation of 
the law or operating regulations, and which have there- 
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tofore been extended by the Secretary of tlie Interior, 
shall be extended until December 31, 1937, subject to 
the applicable conditions of such prior extensions: Pro¬ 
vided further, That the Secretary of the Interior is au¬ 
thorized to extend for an additional period of not to 
exceed one year any permit on which diligence has been 
exercised or on which drilling or prospecting has been 
suspended at the direction of the Secretary during the 
extension period hereby granted, but no extension of 
any permit beyond December 31, 1938, shall be granted 
under authority of this Act (sections 1SI to 194, 201, 202 
to 208, 211 to 214, 221, 223 to 229, 241, 256 and 261 to 263 
of this title) or any other Act. Whether the lands sought 
in any such application and permit are surveyed or un¬ 
surveyed the applicant shall, prior to filing his applica¬ 
tion for permit, locate such lands in a reasonably com¬ 
pact form and according to the legal subdivisions of the 
public-land surveys if the land be surveyed; and in an 
approximately square or rectangular tract if the land 
be an unsurveved tract, the length of which shall not 
exceed two and one-half times its width, and if he shall 
cause to be erected upon the land for which a permit is 
sought a monument not less than four feet high, at some 
conspicuous place thereon, and shall post a notice in 
writing on or near said monument, stating that an ap¬ 
plication for permit will be made within thirty days after 
date of posting said notice, the name of the applicant, 
the date of the notice, and such a general description 
of the land to be covered by such permit by references 
to courses and distances from such monument and such 
other natural objects and permanent monuments as will 
reasonably identify the land, stating the amount thereof 
in acres, he shall during the period of thirty days follow¬ 
ing such marking and posting, be entitled to a prefer¬ 
ence right over others to a permit for the land so iden¬ 
tified. The applicant shall, within ninety days after re¬ 
ceiving a permit, mark each of the corners of the tract 
described in the permit upon the ground with substan¬ 
tial monuments, so that the boundaries can be readily 
traced on the ground, and shall post in a conspicuous 
place upon the lands a notice that such permit has been 
granted and a description of the lands covered thereby: 
Provided further. That in the Territory of Alaska pros¬ 
pecting permits not more than five in number may be 
granted to any qualified applicant for periods not ex- 
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ceeding four years, actual drilling operations shall be¬ 
gin within two years from date of permit, and oil and 
gas wells shall be drilled to a depth of not l;ess than 
live hundred feet, unless valuable deposits of oil or gas 

► shall be sooner discovered, within three years from date 
of the permit and to an aggregate depth of inot less 
than two thousand feet unless valuable deposits of oil 
or gas shall be sooner discovered, within four years 
from date of permit: Provided further , That; in said 
Territory the applicant shall have a preference right 
over others to a permit for land identified by temporary 
monuments and notice posted on or near the same for 
six months following such marking and posting, ajnd upon 
receiving a permit he shall mark the corners of the 
tract described in the permit upon the ground vftth sub¬ 
stantial monuments within one year after receiving such 
permit: Provided further, That any person holding a per- 

► rnit to prospect for oil or gas which shall not: be sub¬ 
ject to cancellation for violation of the law* or! operat¬ 
ing regulations or which shall have been extended un¬ 
der the authority of this Act (sections 181 to 194, 201, 
202 to 20S, 211 to 214, 221, 223 to 229, 241, 256 and 261 
to 263 of this title) or any other Act, in force on ior after 
August 21, 1935, or for which timely and acceptable ap¬ 
plication for extension shall have been filed prior to 

- said date, shall have the right prior to the termination 

of such permit to exchange the same for a lease to the 
area described in the permit without proof of discovery, 
at a royalty of not less than 12 Vk per centum or value 
of the production, to be determined by the Secretary of 
the Interior by general rule and under such other con¬ 
ditions as are fixed in section 17 (section 226! of this 
title): Provided further , That no such lease shall be 
subject to the acreage limitations of section 27 (section 
184 of this title) until one year after the discover}* of 
valuable deposits of oil or gas thereon: Provided fur¬ 
ther, That any application for any prospecting permit 
fled after ninety days prior to August 21, 19%5, shall 

* he considered as an application for lease under section 

17 ( section 226 of this title): And provided further. That 
upon leases so granted in lieu of existing perjnits or 
granted to applicants for permits, no rentals shall be 
payable for the first tw*o lease years, unless valuable de¬ 
posits of oil or gas are sooner discovered within the 
boundaries of such lease. 


i 
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“Sec. 14. That upon establishing to the satisfaction 
of the Secretary of .the Interior that valuable deposits 
of oil or gas have been discovered within the limits of 
the land embraced in any permit, the permittee shall be 
entitled to a lease for one-fourth of the land embraced 
in the prospecting permit: Provided, That the per¬ 
mittee shall be granted a lease for as much as 1G0 acres 
of said lands, if there l>e that number of acres within 
the permit. The area to be selected by the permittee, 
shall be in reasonably compact form and, if surveyed, 
to be described by the legal subdivisions of the public- 
land surveys; if unsurveyed, to be surveyed by the ftov- 
ernment at the expense of the applicant for lease in ac¬ 
cordance with rules and regulations to be prescribed 
by the Secretary of Interior, and the lands leased shall 
l>e conformed to and be taken in accordance with the 
legal subdivisions of such surveys; deposits made to 
cover expense of surveys shall be deemed appropriated 
for that purpose, and any excess deposits may be re¬ 
paid to the person or persons making such deposits or 
their legal representatives. 

Such leases shall be for a term of twenty years 
upon a royalty of 5 per centum in amount or value of 
the production and the annual payment in advance of 
a rental of $1 per acre, the rental paid for any one year 
to be credited against the royalties as they accrue for 
that year, and shall continue in force otherwise as pre¬ 
scribed in section 17 (section 226 of this title) for leases 
issued prior to August 21, 1935. The permittee shall 
also be entitled to a preference right to a lease for the 
remainder of the land in his prospecting permit at a 
royalty of not less than 12 1 /-* per centum in amount or 
value of the production nor more than the royalty rate 
prescribed by regulation in force on January 1, 1935, 
for second'art/ leases issued under this section , and un¬ 
der such conditions as are fixed for oil or gas leases is¬ 
sued under section 17 (section 226 of this title) the roy¬ 
alty to be determined by competitive bidding or fixed 
by such other method as the Secretary may by regula¬ 
tions prescribe: Provided further, That the Secretary 
shall have the right to reject any or all bids. 

Section 17. “All lands subject to disposition under 
this Act (sections 181 to 194, 201, 202 to 208, 211 to 214. 
221, 223 to 229, 241, 256 and 261 to 263 of this title) 
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which are known or believed to contain oil or gas de¬ 
posits, except as herein otherwise provided, may be 
leased by the Secretary of the Interior after Augbst 21, 
1935, to the highest responsible qualified bidder by! com¬ 
petitive bidding under general regulations. Such lands 
shall be leased by units of not exceeding six hundred 
and forty acres, which shall be as nearly compact in 
form as possible. Such leases shall be conditioned: upon 
the payment by the lessee of such bonus as may lpe ac¬ 
cepted and of such royalty as may be fixed in the lease, 
which shall be not less than 121/0 per centum in amount 
or value of the production and the payment in advance 
of a rental to be fixed in the lease of not less thhn 25 
cents per acre per annum, which rental except as Other¬ 
wise herein provided shall not be waived, suspended, or 
reduced unless and until a valuable deposit of oil or gas 
shall have been discovered within the lands leased! Pro¬ 
vided, That the rental paid for any one year shall be 
credited against the royalties as they accrue fori that 
year: Provided further , That in the event the Secretary 
of the Interior shall direct or shall assent to the suspen¬ 
sion of operations or of production of oil or gas tinder 
any such lease, any payment of acreage rental as lierein 
provided shall likewise be suspended during such period 
of suspension of operations or production: And provided 
further , That in the case of leases valuable only f<j>r the 
production of gas, the Secretary of the Interior i upon 
showing by the lessee that the lease cannot be successfully 
operated upon such rental or upon the royalty provided 
in the lease, may waive, suspend, or reduce such rental 
or reduce such royalty. 

“The Secretary of the Interior, for the purpose of 
more properly conserving the oil or gas resources of 
any area, field or pool, may require that leases hereafter 
issued under any section of this Act (after August 21, 
1935, under sections 181 to 194, 201, 202 to 20S, 211 to 
214, 221, 223 to 229, 241, 256 and 261 to 263 of thisjtitle) 
be conditioned upon an agreement by the lessee to op¬ 
erate, under such reasonable cooperative or unit, /dan 
for the development and operation of any such j area, 
field, or pool as said Secretary may determine to be prac¬ 
ticable and necessary or advisable, which plan shall ade¬ 
quately protect the rights of all parties in interest, in¬ 
cluding the United States: Provided r That all leases op¬ 
erated under such plan approved or prescribed by said 

| 
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Secretary shall be excepted in determining holdings or 
control under the provisions of sections 1S1 to 194, 201, 
202 to 208, 211 to 214, 221, 223 to 229, 241, 256 and 261 
to 263 of this title. 


“Leases hereafter issued under this section shall 
be for a period of live years and so long thereafter as 
oil or gas is produced in paying quantities when the 
lands to be leased are not within any known geological 
structure of a producing oil or gas field, and for a period 
of ten years and so long thereafter as oil or gas is pro¬ 
duced in paying quantities when the lands to be leased 
are within any known geological structure of a producing 
oil or gas field: Provided, That no such lease shall be 
deemed to expire by reasons of suspension, drilling or 
production pursuant to any order or consent of the said 
Secretary: Provided further, That the person first mak¬ 
ing application for the lease of any lands not within any 
known geologic structure of a producing oil or gas field 
who is qualified to hold a lease under this Act (sections 
1S1 to 194, 201, 202 to 208, 211 to 214, 221, 223 to 229, 
241, 251 and 261 to 263 of this title), including applicants 
for permits whose applications were riled after ninety 
days prior to August 21, 1935, shall he entitled to a 
preference right over others to a lease of such lands 
without competitive bidding at a royalty, in the case of 
oil, of 12k per centum in amount or value of the pro¬ 
duction when the said production does not exceed fifty 
barrels per well per day for the calendar month and 
of not less than 12 ! 3 per centum in amount or value of 
the production when tile said production exceeds fifty 
barrels per well per day for the calendar month, and, 
in the case of gas, at a royalty of l2Vh per centum in 
amount or value of the production when the said pro¬ 
duction does not exceed five million cubic feet per well 
per day for the calendar month, and, when the said pro¬ 
duction exceeds five million cubic feet per well per day 
for the calendar month, at a royalty of not less than 
12!g per centum in amount or value of the production. 

“Leases issued prior to August 21, 1935, shall con¬ 
tinue in force and effect in accordance with the terms of 
*uich leases and the laws under which issued: Provided, 
That any such lease that has become the subject of a 
cooperative or unit plan of development or operation, 
or other plan for the conservation of the oil and gas of 
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a single area, field or pool, which plan has the approval 
of the Secretary of the Department or Departments hav¬ 
ing jurisdiction over the Government lands included in 
said plan as necessary or convenient in the public in¬ 
terest, shall continue in force beyond said period of 
twenty years until the termination of such plan: And 
provided further, that said Secretary or Secretaries shall 
report all leases so continued to Congress at the begin¬ 
ning of its next regular session after the date iof such 
continuance. I 

“Any cooperative or unit plan of development and 
operation, which includes lands owned by the ! United 
States, shall contain a provision whereby authority, lim¬ 
ited as therein provided, is vested in the Secretary of 
the department or departments having jurisdiction over 
such land to alter or modify from time to time in his 
discretion the rate of prospecting and development and 
the quantity and rate of production under said plan. 
The Secretary of the Interior is authorized whenever 
he shall deem such action necessary or in the public in¬ 
terest, with the consent of lessee, by order to suspend 
or modify the drilling or producing requirements of any 
oil and gas lease not subject to such a cooperative or 
unit plan, and no lease shall be deemed to expire jby rea¬ 
son of the suspension of production pursuant ; to any 
such order. 

“Whenever it appears to the Secretary of jthe In¬ 
terior that wells drilled upon lands not owned' by the 
United States are draining oil or gas from lands or de¬ 
posits owned in whole or in part by the United jStates, 
the Secretary of the Interior is hereby authorised and 
empowered to negotiate agreements whereby the United 
States or the United States and its permittees, lessees, 
or grantees shall be compensated for such drainage, such 
agreements to be made with the consent of thje per¬ 
mittees and lessees affected thereby. 

“Whenever the average daily production of:the oil 
wells on an entire leasehold or on any tract or portion 
1 hereof segregated for royalty purposes shall not ex¬ 
ceed ten barrels per well per day, or where the cost of 
production of oil or gas is such as to render further pro¬ 
duction economically impracticable the Secretary of the 
Interior, for the purpose of encouraging the greatest 
ultimate recovery of oil and in the interest of conserva¬ 
tion of natural resources, is authorized to reduce the 
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royalty on future production when in his judgment the 
wells cannot be successfully operated upon the royalty 
fixed in the lease. The provision of this paragraph shall 
applv to all oil and gas leases issued under this Act (sec¬ 
tions 181 to 194, 201, 202 to 208, 211 to 214, 221, 223 to 
229, 241, 251 and 261 to 263 of this title) including those 
within an approved cooperative or unit plan of devel¬ 
opment and operation. 

“Any lease issued after August 21, 1935, under the 
provisions of this section, except those earned as a 
preference right as provided in section 14 (section 223 
of this title) shall be subject to cancellation by the Sec¬ 
retary of the interior after thirty days’ notice upon the 
failure of the lessee to comply with any of the provisions 
of the lease, unless or until the land covered by any such 
lease is known to contain valuable deposits of oil or gas. 
Such notice in advance of cancellation shall be sent the 
lease owner by registered letter directed to the lease 
owner’s record post-office address, and in case such let¬ 
ter shall be returned as undelivered, such notice shall 
also be posted for a period of thirty days in the United 
States Land Office for the district in which the land 
covered by such lease is situated, or in the event that 
there is no district land office for such leased land, then 
in the post office nearest such land. Leases covering 
lands known to contain valuable deposits of oil or gas 
shall be canceled only in the manner provided in section 
188 of this title. 

Section 28. “Rights-of-way through the public lands, 
including the forest reserves of the United States, may 
be granted by the Secretary of the Interior for pipe¬ 
line purposes for the transportation of oil or natural 
gas to any applicant possessing the qualifications pro¬ 
vided in section 1 of this Act (section 181 of this title), 
to the extent of the ground occupied by the said pipe 
line and twentv-five feet on each side of the same under 
such regulations and conditions as to survey, location, 
application, and use as may be prescribed by the Secre¬ 
tary of the Interior and upon the express condition that 
such pipe lines shall l>e constructed, operated, and main¬ 
tained as common carriers and shall accept, convey, 
transport, or purchase without discrimination, oil or 
natural gas produced from Government lands in the vi¬ 
cinity of the pipe line in such proportionate amounts as 
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the Secretary of the Interior may, after a full hearing 
with due notice thereof to the interested parties and a 
proper finding of facts, determine to be reasonable: 
Provided, That the Government shall in express terms 
reserve and shall provide in every lease of oil lands here¬ 
under (sections 181 to 194, 201, 202 to 208, 211! to 214, 
221, 223 to 229, 241, 251 and 261 to 263 of this title) that 
the lessee, assignee, or beneficiary, if owner, or Operator 
or owner of a controlling interest in any pipe line or of 
any company operating the same which may be operated 
accessible to the oil derived from lands under such lease, 
shall at reasonable rates and without discrimination ac¬ 
cept and convey the oil of the Government or;of any 
citizen or company not the owner of any pipe line, op¬ 
erating a lease or purchasing gas or oil under the pro¬ 
visions of this Act (sections 181 to 194, 201, 2021 to 20S, 
211 to 214, 221, 223 to 229, 241, 251 and 261 to; 263 of 
this title): Provided further, That no right-of-way shall 
hereafter be granted over said lands for the transporta¬ 
tion of oil or natural gas except under and subject to 
the provisions, limitations and conditions of this sec¬ 
tion. Failure to comply with the provisions of this sec¬ 
tion or the regulations and conditions prescribed! by the 
Secretary of the Interior shall be ground for forfeiture 
of the grant by the United States district court for the 
district in which the property, or some part thereof, is 
located in an appropriate proceeding.” 

i 

“Sec. 2 (a) The Secretary of the Interior; is au¬ 
thorized to issue new leases to lessees holding oil; or gas 
leases under anv of the provisions of this Act (section 
181 to 194, 201/202 to 20S, 211 to 214, 331, 223 jto 229, 
241, 251 and 261 to 263 of this title on August 21,j 1935), 
such new leases to be in lieu of the leases then held by 
such lessees and to be at a royalty rate of not le4s than 
12 1 -.* per centum in amount or value of the production 
and upon such other terms and conditions as the! Secre¬ 
tary of the Interior shall by general rule prescribe: Pro¬ 
vided, That no limitation of acreage not provided for 
under the law or regulations under which any sijich old 
lease was issued shall be applicable to any such new 
lease. 

i 

(b) Nothing contained in this amendatory A<ff shall 
be construed to affect the validtiv of oil and ga$ pros- 


; 
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peering permits or leases previously issued under the 
authority of this Act (sections 181 to 194, 201, 202 to 20S, 
211 to 214, 221, 223 to 229, 241, 251 and 201 to 263 of 
this title) and in existence on August 21, 1935, or im¬ 
pair any rights or privileges which have accrued under 
such permits or leases.’’ 

“See. 3. That nothing in this amendatory act shall 
be construed as affecting any lands within the borders of 
the Naval petroleum reserves and naval oil shale reserves 
or agreements concerning operations thereunder or in 
relation to the same, but the Secretary of the Navy is 
hereby authorized with the consent of the President, to 
enter into agreements such as those provided for under 
the Act of March 31, 1931 (46 Stat. 1523) which agree¬ 
ment shall not, unless expressed therein, operate to ex¬ 
tend the terms of any lease affected therebv.” 

m/ 
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District of Columbia 
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- i 

No. 7652, Special Calendar 
C. H. Dunn, appellant 

j 

v. 

Harold L. Ickes, Secretary of the Interior, appellee 

j 

BRIEF FOR APPELLEE 

| 

STATEMENT OF THE CASE j 

This is an appeal from the final judgment of the 
District Court granting a motion to dismiss the action 
on the grounds (1) that the complaint failed to state a 
claim against the appellee upon which relief can be 
granted, and (2) that the court was without jurisdic¬ 
tion. (R. 3, 4.) The suit is one in mandamus to jeom- 
pel the Secretary of the Interior either (1) forthwith 
to issue an oil lease to the appellant, or (2) to grant her 
an oral hearing and then speedily take final action on 
her application for a lease. 

THE COMPLAINT j 

In substance, the complaint (R. 1-3) alleges the fol¬ 
lowing facts: On or about August 18,1938, the appellant 
filed with the register of the General Land Office at 



Los Angeles an application for an oil and gas lease 
covering certain described lands in Los Angeles County, 
California. The application was rejected by the regis¬ 
ter on August 22, 1938, and returned to the appellant 
stamped “Application refused and returned because 
land has been patented by United States as a confirmed 
private land claim.” The appellant appealed to the 
Commissioner of the General Land Office from the de¬ 
cision of the register. On October 3,1938, the Commis¬ 
sioner rejected the appeal on the ground that “the Land 
Office was without authority to receive or consider the 
application and without authority to receive or con¬ 
sider the appeal. It was said that the land had been 
patented under the records of the Department of In¬ 
terior.” On October 13, 1938, the appellant appealed 
to the Secretary of the Interior for review of the de- 
cision of the Commissioner. The appellant filed “an 
extended brief” on January 4, 1939. On August 30, 
1939, the appellee denied or indefinitely postponed a 
hearing and refused and failed to act on the appellant’s 
application. 

When originally served, the complaint contained the 
following prayer for relief: 

Wherefore, the plaintiff prays judgment (1) 
that the defendant be required to forthwith grant 
the plaintiff a hearing on the said application 
for an oil lease described in this complaint or 
(2) that the defendant be ordered to forthwith 
issue to the plaintiff the oil lease as applied for 
in the application described in the complaint, 
and (3) that the plaintiff recover costs and ex¬ 
penses from the defendant. 



At tlie hearing of the motion to dismiss, appellant asked 
leave to amend this prayer by adding the following 
italicized words so that it read as follows: 


i 

Wherefore, the plaintiff prays judgment (1) 
that the defendant be required (a) to forthwith 
grant the plaintiff a hearing on the said applica¬ 
tion for an oil lease described in this complaint 
and (b) to then speedily take final action on the 
application , or (2) that the defendant be ordered 
to forthwith issue to the plaintiff the oil lease 
as applied for in the application described; in the 
complaint, and (3) that the plaintiff recover 
costs and expenses from the defendant. j[R. 3; 
italics added.] | 


At the court’s suggestion, it was agreed by counsel 
for both sides that the complaint be deemed so attended 
as of the time of the commencement of the action] 

The court thereupon granted the motion to dismiss, 


the plaintiff elected to stand on her complaint, 
judgment of dismissal followed (R. 4). 


and a 


THE SECRETARY’S DECISION 


The complaint alleges that on “August 30, 19^9, the 
defendant, through his Under Secretary, denied |or in¬ 
definitely postponed a hearing to the plaintiff and nine 
other applicants and refused and failed to act cm the 
said application of the plaintiff.’’ (R. 3.) The ac¬ 
tual decision referred to is not set forth. However, 
the appellee requests the court to take judicial potice 

i 

of it. This the court may do inasmuch as it is a step 
in the proceedings in the case in the Department. 
United States v. Brewer-Elliott Oil cO Gas Co., 249 Fed. 
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609, 619 (D. C. W. D. Okla. 1918); Red Canyon Sheep 
Co. v. Ickes, 98 F. (2d) 308, 69 App. D. C. 27,31 (1938) ; 
Knight v. United States Land Ass’n., 142 U. S. 161, 
169 (1891). Moreover, allegations of the complaint 
with respect to the decision are not admitted by the 
motion to dismiss if in conflict with facts judicially 

known. Fletcher v. Jones , 105 F. (2d) 58, 61, - 

App. D. C.-,-(April 10, 1939) ; Greeson v. Im¬ 

perial Irr. Dist 59 F. (2d) 529, 530 (C. C. A. 9th, 
1932) ; Pearcy v. Stranahan, 205 U. S. 257, 263 (1907); 
Jones v. United States , 137 U. S. 202, 214 (1890); 
5 Wigmore on Evidence, 568 (2d ed. 1923). 

The Secrctarws decision is as follows: 
Hudson, Creyke & Hudson, 

134:) H Street, NW., Washington, D. C. 

Gentlemen : The Department is in receipt of 
your letter of August 8, addressed to me, with 
regard to the appeals of C. H. Dunn et al., A. 
21766, in which you again request a hearing lie- 
fore the Department. 

In response to a previous request we wrote you 
on May 27, as follows: 

“As you are aware, S. J. Res. Nos. 83 and 92 
and II. J. Res. Nos. 176 and 181 are now pending 
in Congress. As a result of the enactment of 
one of these resolutions or some similar resolu¬ 
tion it is anticipated that the courts will be called 
on to settle the question of the ownership of the 
oil or other minerals in the lands under the ocean 
and within an area covered bv territorial waters 
of the United States. One of the questions which 
may be raised in such action as may be brought 
may be the one whether, even if it be assumed 


that full title to the lands be not in the United 
States, the United States, nevertheless, owns the 
mineral rights therein. In your appeals you 
raise a similar question. For these reasons your 
eases are being held in suspense. j 

“Under these circumstances I do not believe 
that an oral hearing at this time would serve any 
useful purpose. Your request for a hearing is 
accordingly denied. 7 ’ I 

You now write: 

i 

“As now all resolutions were permitted to 
lapse, we understand, in the committees] we are 
asking that we be given a hearing by the Secre¬ 
tary forthwith on these appeals.” 

i 

So far as this Department is aware, S.j J. Res. 
Nos. 83 and 92 and II. J. Res. Nos. 176 and 181 
are still pending in Congress and the Committees 
to which they were referred have not reported 
thereon. There has been no material change in 
the status of the legislation since we wrote you 
on May 27 and, accordingly, your request for a 
hearing is again denied. 

Very truly yours, j 

(Sgd.) Harry Slattery] 

Under Secretary. 1 

i 

SUMMARY OF ARGUMENT 

i 

i 

The complaint fails to state a cause of action in 

mandamus to compel the Secretary to grant the 

appellant an oil and gas lease. Mandamus dotes not 
— 

1 The resolutions referred to are set forth in the appendix 
hereof, pages 38 to 43. The Senate Committee on Public) Lands 
favorably reported S. J. Res. 9*2 on May 15, 1940, with jmiend- 
ments. (Senate Report Xo. 1012, 70th Cong., 3d sess.) 
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lie to control the Secretary’s discretion under the 
Mineral Leasing Act to grant or withhold an oil and 
gas lease. The suit is in any event premature as to 
such relief, the Secretary' not having exercised his 
discretion. The appellant does not allege any inter¬ 
est in the land involved sufficient to enable her to 
maintain such a suit. The court lacks jurisdiction 
(a) because the present owners of the lands are in¬ 
dispensable parties and (b) because the granting of 
a lease would require the adjudication of title to 
mineral deposits in lands outside the District of 
Columbia. 

The complaint does not state a cause of action in 
mandamus to require the Secretary to “speedily 
take final action” on appellant’s application. Sec¬ 
tion 17 of the Mineral Leasing Act does not affect 
the Secretary’s full authority to control and regulate 
proceedings in his office. Nor does it impose any 
ministerial duty upon him with respect to deciding 
upon applications for leases, nor does it confer any 
right to action upon the applications. But even if 
the act imposed such a duty and conferred an enforce¬ 
able right, the complaint does not allege facts show¬ 
ing arbitrary or unreasonable delay in performing the 
duty. On the contrary, as the Secretary’s decision 
demonstrates on its face, his action in postponing 
final decision was not only a reasonable exercise of 
discretion but also necessary to protect fully the in¬ 
terests of the United States. 

The complaint does not state a cause of action to 
compel the Secretary to grant appellant an oral 
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hearing. There is no constitutional right to such a 
hearing because no regulation of private property or 
action is involved. There is no statute conferring 
any such right. By long-standing departmental reg¬ 
ulation the granting of oral hearings is discretionary 
with the Secretary. The fact is, moreover, that ap¬ 
pellant has not been denied an oral hearing; the 
Secretary merely ruled that a hearing at the time 
was inappropriate. And the courts will not interfere 
with that exercise of discretion. | 

ARGUMENT 

I | 

MANDAMUS DOES NOT LIE TO CONTROL THE DIS¬ 
CRETION OF THE SECRETARY OF THE INTERIOR 
UNDER THE MINERAL LEASING ACT TO GRANT 
OR WITHHOLD AN OIL AND GAS LEASE 

The statute which grants the Secretary authority to 
issue an oil and gas lease of public lands is the Mineral 
Leasing Act of February 25, 1920 (41 Stat. 437), as 
amended by the act of August 21, 1935 (49 Stat. 1674). 
Leases such as the one sought by appellant are issued 

i 

under section 17 of that act which in part provides: 

i 

All lands subject to disposition under thijs Act 
which are known or believed to contain oil or 
gas deposits, except as herein otherwise! pro¬ 
vided, may be leased by the Secretary of the In¬ 
terior after the effective date of this amendatory 
Act to the highest responsible qualified bidder 
by competitive bidding under general regula¬ 
tions. * * * Provided further , That the 
person first making application for the lease of 
any lands not within any known geologic $truc- 


s 


ture of a producing oil or gas field who is quali¬ 
fied to hold a lease under this Act, including ap¬ 
plicants for permits whose applications were filed 
after ninety days prior to the effective date of 
this amendatory Act shall be entitled to a pref¬ 
erence right over others to a lease of such lands 
without competitive bidding * * *. [Italics 
added.] 

This language is clearly permissive. Lands which 
are known or believed to contain oil or gas deposits 
may be leased, but there is no requirement that the 
Secretary execute a lease. As to lands not within any 
known geologic structure of a producing oil or gas field, 
the applicant shall be entitled to a preference right over 
others to a lease of such lands without competitive bid¬ 
ding. In neither case is a duty placed on the Secretary 
to issue a lease. His function is discretionary and will 
not, therefore, be controlled by the courts. 

United States ex rel. Houghton v. I ekes, 101 F. 
(2d) 248, 69 App. D. C. 324 (1938). 

Wann v. I ekes, 92 F. (2d) 215, 217-218, 67 
App. D. C. 291 (1937). 

One of appellant’s arguments is that ‘‘may” in the 
first sentence of section 17 means “shall.” 2 (Appel¬ 
lant’s brief, pp. 13-15.) This argument was expressly 
overruled by this court in the Houghton case. There 

2 Although “may" is sometimes construed as “shall" under cir¬ 
cumstances showing legislative intention to impose a mandatory 
duty, it is very unusual to do so. Xo such circumstances are evi¬ 
dent here. On the contrary. Congress lias, throughout various 
sections of the Mineral Leasing Act, clearly defined what “shall" 
be done and what “may" be done. “May" must therefore be given 
its ordinary, natural meaning. Farmers Bank v. Fed. Reserve 
Bank , 202 U. S. 649, 002-03 (1923): United States v. Leurington 
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► the plaintiff sought to compel the Secretary of the In- 

t terior to grant him an oil and gas lease. The judgment 

of the District Court dismissing the action was affirmed 
on the ground that the issuance of an oil and gas lease 
rests solely in the discretion of the Secretary and; hence 
will not be directed by the courts. This court said: 

► 

The language of section 17, as amended, in¬ 
cluding the second proviso, is clearly permissive. 
Lands which are known or believed to contain oil 

i 

or gas deposits may be leased but language is 
lacking making it the duty of the Secretary to 
execute a lease. The second proviso entitles a 
qualified applicant to a preference right to a 
lease on lands not within any known geologic 
structure of a producing oil or gas field, but in 
no respect places a duty upon the Secretary to 
execute a lease. The act does not sav that the 
applicant is entitled to a lease. Rather, \t spe¬ 
cifically states that he “shall be entitled to a pref¬ 
erence right over others to a lease of such; lands 
without competitive bidding.” In other words, 
the mere tiling of the application, when the stat- 
► ute does not place a duty upon the Secretary 

“beyond peradventure clear,” gives plaintiff no 
such vested interest as would leave a single re¬ 
maining duty upon the Secretary, which may be 
commanded by mandamus. See Wilbur v.j U. S. 
ex rel. Barton, 60 App. D. C. 11, 46 F. (2d) 217, 
affirmed 283 U. S. 414, 51 S. Ct. 502, 75 iL. Ed. 

1148. [101 F. (2d) 251-252.] 

___ ! 

Mill d- Elevator Co.. 232 U. S. 399. 411 (1914); United States v. 
Thoman. lf>G U. S. 353. 359 (1895); Minor v. Mechanics'Bank, 
2G U. S. (1 Pet.) 4G. 64 (182S): In re Williams. 294 Fed. 906, 998, 
54 App. D. C. G5, 67 (1924). 
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In Wann v. Iekes, where the plaintiff similarly sought 
an oil and gas lease, this court said: 

When plaintiff’s application [for an oil and 

gas lease] was filed, the acceptance or rejection 

thereof was clearlv within the discretion of the 

* 

Secretary * * *. The court is without power 

in this proceeding * * * upon any sound 

theory of law or equity to control the Secretary’s 
action herein. [92 F. (2d) 217-218.] 

Appellant also apparently contends that the addi¬ 
tion of “and directed” after “authorized” in section 13 
by the amendment of 1935, somehow helps his case (Ap¬ 
pellant’s brief, p. 10). This, despite the fact that this 
court in the Bought on case expressly overruled the same 
argument. The relevant portions of section 13, as 
amended, are as follows: 

That the Secretary of the Interior is hereby 
authorized, and directed, under such necessary 
and proper rules and regulations as he may pre¬ 
scribe, to grant to any applicant qualified under 
this Act a prospecting permit, which shall give 
the exclusive right, for a period not exceeding 
two years, to prospect for oil or gas upon not to 
exceed t\vo thousand five hundred and sixty acres 
of land wherein such deposits belong to the 

United States and are not within anv known 

•/ 

geological structure of a producing oil or gas 
field * * *: Provided, That said application 

was filed ninety days prior to the effective date 
of this amendatory Act. [Italics added.] 

These provisions have nothing to do with the case. 
They relate to prospecting permits; appellant applied 
for a lease. But even if she had applied for a prospect- 
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ing permit, they could not conceivably help her.; Her 
application was tiled on or about August 18, 1938 (R. 
2), which was not, of course, more than 90 days ! prior 
to August 21,1935, the effective date of the amendatory 
act. And section 13 expressly provides that applica¬ 
tions for permits thereafter filed shall be considered as 
applications for leases under section 17. Hencle, the 
addition of “and directed” in section 13 by the 1935 
amendment cannot possibly help appellant. 

Whatever lingering doubts there mav be are donelu- 
sively resolved by the Bougliton case. It was there con¬ 
tended that because of the inclusion of the word “di- 

i 

rected” in section 13, the Secretary was under a man¬ 
datory duty to grant either a prospecting permit junder 
section 13 or a lease under section 17. This court held 
(69 App. D. C. 324, 327) : j 

This contention of plaintiff must fall; when 
the whole statute is studied. While the language 
quoted by plaintiff directs the Secretary toi grant 
a prospecting permit, additional language fol¬ 
lowing expressly limits this duty to those ap¬ 
plications filed ninety days before the effective 
date of the act. This additional language is: 
“Provided, That said application was filed ninety 
days prior to the effective date of this aipenda- 
tory act [August 21,1935].” The section further 
provides “no prospecting permit shall be grant¬ 
ed upon any application filed after ninety days 
prior to the effective date of this amendatory 
act [August 21, 1935]”; and further provides 
that “any application for any prospecting per¬ 
mit filed after ninety days prior to the effective 
date of this amendatory act [August 21, j 1935] 
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shall be considered as an application for lease 
under section 17 [section 226 of this title] 
hereof.” 

It is very evident to us that Congress in the 
Act of 1935 changed the policy of the govern¬ 
ment in regard to the development of public 
lands for oil and gas. It desired to, and did, 
abolish prospecting permits as such, and pro¬ 
vided that when the development of public lands 
for oil and gas should be determined upon it 
would be done under a lease. However, at the 
time of the consideration of the bill, there were 
pending many applications for prospecting per¬ 
mits and Congress directed the Secretary to issue 
prospecting permits to those otherwise qualified 
who had filed their applications for prospecting 
permits more than ninety days before the effec¬ 
tive date of the act, * * *. To those who 
filed their applications subsequent to ninety days 
prior to the effective date of the act. Congress 
expressly provided that such applications for 
prospecting permits would be considered as ap¬ 
plications for leases under sec. 17. So it is very 
clear to us that the use of the word “directed” 
in sec. 13, as amended, only applied to the ap¬ 
plications for prospecting permits on file ninety 
days before the effective date of the act. The 
application of the plaintiff, having been filed on 
June 2, 1936, cannot be included among the ap¬ 
plications for prospecting permits which the 
Secretary of the Interior was directed to issue. 

Plaintiff’s application, therefore, is controlled 
by see. 17 of the act, as amended. * * * 
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The cases cited by appellant to support his argument 
that the issuance of a lease is a ministerial duty and 
therefore compellable by mandamus (Appellant’s; brief, 
pp. 10-12), are not even remotely in point. West v. 
Ailing, 30 F. (2d) 739, 58 App. D. C. 329 (1929), in- 

► volved the issuance of a prospecting permit under the 

* leasing act prior to the 3935 amendment. Arid the 
other cases simply support the rule that mandamus will 
lie to compel performance of a duty wholly ministerial. 
But as we have shown, what is involved in this case is a 

► i 

lease under the act as amended and such duty as the 
Secretary has is entirely discretionary. 

Appellant applied for an oil and gas lease under the 
Mineral Leasing Act. If the Secretary were to! grant 
r- her a lease it would have to be under and pursuant to 

* the provisions of section 17 of the act. The Secretary’s 
power is discretionary. It follows that the comjplaint 

i 

fails to state a cause of action in mandamus to compel 
the Secretary to grant her a lease. 

United States ex rel. McLennan v. Wilbur, 283 
' U. S. 414, 420 (1931). 

* Work v. Rives, 267 U. S. 175 (1925). 

Louisiana v. McAdoo, 234 U. S. 627,633 (1914). 
United States ex rel. Ness v. Fisher, 223 U. S. 

683, 691, 692 (1912). j 

" Litchfield v. The Register and Receiver, 9 

* Wall. (76 U. S.) 575 (1869). | 

Gaines v. Thompson, 7 Wall. (74 U. S') 347, 
351, 352 (1868). j 

Riverside Oil Co. v. Hitchcock, 190 U. S. 316 
r (1903). 
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United States ex ret. Chicago Great Western 
R. R. Co. v. I. C. C., 294 U. S. 50, 61-63 (1935). 

United States ex ret. R ought on v. lakes, 101 F. 
(2d) 248, 69 App. D. C. 324 (1938). 

Wann v. I ekes, 92 F. (2d) 215, 217-218, 67 
App. D. 0. 291 (1937). 

Duckcr v. Butler, 104 F. (2d) 236, — App. 
D. C. — (March 20,1939). 

Dickinson, Administrative Justice, 277-289 
(1927). 

Indeed, the complaint fails even to allege that the 
Secretary acted arbitrarily, irregularly, or capriciously 
in any way, nor does it allege any facts showing any 
such action." In the absence of such an allegation, the 
courts have consistently held that there is a presump¬ 
tion of regularity as applied to the acts of public officers. 
Klamath and Moadoc Tribes of Indians v. United 
States, 296 U. S. 244, 253 (1935) ; United States v. 
Chemical Foundation, 272 U. S. 1, 14, 15 (1926); Proc¬ 
tor d'- Gamble Co. v. Coe, 96 F. (2d) 518, 521, 68 App. 
D. C. 246 (1938). 

;i In section 17 of the Mineral Leasing Act. Congress directed 
that leasing was to be by competitive bidding; the only excep¬ 
tion being that the person first making application for the lease of 
any lands not within any known geologic structure of a pro¬ 
ducing Held was to be entitled to a preference right over others 
to a lease without competitive bidding. The complaint fails to 
allege that the lands she seeks to lease are not within any known 
geologic structure of a producing field. Hence, the complaint in 
any event fails to establish that appellant is entitled to any rights 
without competitive bidding. Indeed, the complaint does not 
even adequately describe the lands for which a lease is sought. 
The complaint sets forth an alleged description, but it is impos¬ 
sible to determine therefrom precisely what lands are involved. 


THIS SUIT IS PREMATURE IN SO FAR AS IT SEEKS 
TO COMPEL THE SECRETARY TO ISSUE AiN OIL 
AND GAS LEASE TO APPELLANT 

The appellant is not entitled to maintain this: action 
in so far as she seeks to compel the Secretary to issue an 
oil and gas lease to her since her suit for this type of 
relief is premature. As appears from the complaint, 
after the appellant’s application for a lease was rejected 
by the Register of the United States Land Office jat Los 
Angeles and the rejection affirmed by the Commis¬ 
sioner of the General Land Office, on October 1$, 1938, 
she appealed to the Secretary of the Interior. (R. 2, 3.) 
The complaint fails to allege and it is not the fa£t that 
the appeal has been decided. 

The appellant has not, therefore, exhausted her ad¬ 
ministrative remedies. It follows that she mav hot in- 

* 

yoke the aid of the courts to compel the exercise of an 
administrative function. 

United States v. Sinq Tuck, 194 U. S. 161 

(1904). | 

United States ex rel. Gran v. Uhl, 262 Fed. 
532 (1). C. S. D. N. Y., 1919). | 

Ditcher v. Butler, 104 F. (2d) 236,238, — App. 
D. C. — (March 20, 1939). 

Robertson v. United States ex rel. Raff 285 
Fed. 911, 913, 52 App. I). C. 177, 179 (1922). 

Prentis v. Atlantic ('oast Line, 211 U. S. 210 
(1908). | 

United States Navigation Co. v. Canard 
Steamship Co., 50 F. (2d) 83 (C. C. A. 2d, 1931) 




(and numerous cases cited therein), aff’d 284 
U. S. 474, 481 (1932). 

Southland Industries v. Fed. Communication 
Comm., 99 F. (2d) 117, — App. D. C. — (1938). 

The Ducker v. Butler case is particularly in point. 
There the Secretary of the Interior was charged with 
a discretionary duty which had not in fact been exer¬ 
cised. The court held (104 F. (2d) 236, 238,-App. 

D. C.-,-) : 

The bill is fatally defective for reasons urged 
in the motion to dismiss. In the first place, the 
suit is premature and, therefore, appellants are 
not entitled to the relief sought. The act which 
authorized the appropriation, of which they seek 
an apportionment to satisfy their claim, imposes 
upon the Secretary of the Interior the duty of 
determining, on a quantum meruit basis, “such 
fees and expenses as * * * [he] may deem 

reasonable” not to exceed in any event a total of 
10 per cent of the amount appropriated. If this 
were a mere ministerial duty, involving no more 
than payment of a sum certain to a designated 
payee, a mandatory writ of injunction or a re- 
ceivorship would be proper, other requisite facts 
being present. But such relief is “ Confined, as it 
necessarily must be, to cases where the officials 
of the government have only a ministerial duty 
to perform * * In the present case the 

law required that the Secretary of the Interior 
exercise judgment and discretion in performing 
his dutv. In so doing his action may not be con- 
trolled by the courts; and equitable relief will not 
be available to appellants, in any event, until he 
has performed his duty and determined the 
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amounts to be paid to all interested agents and 
attorneys under all three of the contracts with 
the Indians which are set out in the Act. ! 

The complaint in this case merely alleges tHat the 
Secretary “refused and failed to act” on the appellant’s 
application (R. 3). It may well be argued thatlsueh a 
general allegation does not amount to a statement that 
the application has been denied.' Assuming, however, 
for the sake of argument that it does, the actual decision 
which was made plainly shows that the application has 
not been denied by the Secretary. Decision has merely 
been postponed. In other words, the discretion! which 
the Secretary may, if he chooses, exercise, has!not in 
fact been exercised. And until it is, any action looking 
toward the issuance of a lease, which the appellant 
might conceivably bring, is necessarily premature. 

HI 

APPELLANT ALLEGES NO INTEREST IN THE LAND 
INVOLVED SUFFICIENT TO ENABLE HER TO 
MAINTAIN A SUIT TO COMPEL THE GRANT OF A 
LEASE 

| 

Appellant is proceeding on the theory that the United 
States owns the mineral deposits in the lands Covered 

i 

by her application (Appellant’s brief, pp. 16-41), 3 She 

■ i 

4 See Silax Mason Co ., Inc., v. Crated States, No. 4465l), in the 
Court of Claims of the United States, decided January IS, 1040, 
p. 0 of slip copy: Gilchrist v. Interborovgh Co.. 279 Ui S. 159, 
20S-209 (1929): Ginochio v. United States, 74 F. (2d) 4*i (C. C. 
A. 7th, 1934): Kelley v. United 'States, 59 F. (2d) 743 (0. E. D. 
Mich. X. D.. 1932). 

5 Pages 10-41 of appellant’s brief reprint the brief sjlie filed 
with the Secretary on the question whether the ownership of the 
minerals passed to the patentees under the confirmed | private 
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alleges in her complaint that any patent previously 
issued bv the United States on this land “did not take 
and include the minerals, oil, gases, * * She 

also alleges, in effect, that her application was rejected 
by the register and the Commissioner of the General 
Land Office because the land had been patented by the 
United States as a confirmed private land claim with¬ 
out mineral reservation and was no longer subject to 
the jurisdiction of the General Land Office (R. 2). 

It thus appears that the appellant is, in effect, con¬ 
testing the title to the mineral deposits in the lands in¬ 
volved. But the complaint lacks any allegation of 
facts showing any legal interest which gives her a right 
to question that title. It merely alleges the filing of ap¬ 
pellant 7 s application and subsequent proceedings in the 
Department. This is not enough. 

Putnam v. lakes, 7S F. (2d) 223, 226, 64 App. D. C. 
339, 342 (1935), has squarely so held. One of the plain¬ 
tiffs in that case was the appellant herein. Except 
that it involves a homestead rather than an oil lease, it 
is identical with this case. This Court affirmed a de¬ 
cree dismissing the complaint and held: 

* * * There are several reasons why appel¬ 
lant’s action against the Secretary cannot be sus¬ 
tained. Appellants have not disclosed on the face 
of their petitions any such interest in the land as 
will enable them to maintain an action contesting 
the title thereto. They allege merely an attempt 

land claim patents or remained in the Government. The deter¬ 
mination of that question would in no way affect or increase any 
right of appellant to a lease. Hence, it is immaterial. 
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on their part to file homestead entries On pat¬ 
ented lands, and that the Secretary rejected the 
applications on the ground that the lands had 
long since been patented to confirmees oi| Mexi¬ 
can land grants. Appellants allege no interest 
in the occupied and patented lands other than 
that they are citizens of the United States, and 
as such have a right to make homestead entries 
upon the public lands of the United States. 
There is no principle better settled in ourj public 
land law than that a private citizen cannot ini¬ 
tiate or acquire under the public land laws of the 
United States rights in land occupied by others 
who claim under the United States, even though 
the claim and occupation be fraudulent and 
wrongful as against the United Statesj This 
principle was early recognized by Chief Justice 
Marshall in Hoofnagle v. Anderson, 7 Wheat. 
212, 217, 5 L. Ed. 437, where he declared;: “The 
principle is well settled, in other cases, j that a 
patent is unassailable by any title commenced 
after its emanation.” This rule has been affirmed 
in many cases. Hosmer v. Wallace, 97 UJS. 575, 
579, 24 L. Ed. 1130; In re Emblen, 161i U. S. 
52, 54, 56, 16 S. Ct. 487, 40 L. Ed. 613; tlniblen 
v. Lincoln Laud Co., 184 U. S. 660, 664, 22 S. Ct. 
523, 46 L. Ed. 736; Hodges v. Colcord, 193 U. S. 
192, 24 S. Ct. 433, 48 L. Ed. 677; McMichofil v. 
Murphy, 197 U. S. 304, 25 S. Ct. 460, 49; L. Ed. 
766. | 

For the same reasons, the complaint in this case fails 


to lay the basis for any right of action to compel the 
grant of a lease. 
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IV 

THE COMPLAINT STATES NO CAUSE OF ACTION IN 
MANDAMUS TO REQUIRE THE SECRETARY TO 
‘♦SPEEDILY TAKE FINAL ACTION” ON THE APPLI¬ 
CATION 

The courts will not interfere bv mandamus with the 
business of an executive department nor supervise and 
direct the conduct of its affairs without the clearest 
showing of arbitrary and unreasonable action which 
has resulted or will result in the denial to the com¬ 
plainant of an established legal right. The writ of man¬ 
damus “will issue only where the duty to be performed 
is ministerial and the obligation to act peremptory, 
and plainly defined. The law must not only authorize 
the demanded action, but require it; the duty must be 
clear and indisputable.” United States ex rel. McLen¬ 
nan v. Wilbur, 283 U. S. 414. 420 (1931). 

The complaint in this case does not show that ap¬ 
pellant has the right to compel the Secretary to render 
anv decision whatsoever. The fact is that the Mineral 
Leasing Act vests complete discretion in the Secretary 
with respect to the disposition of deposits of oil and 
gas on the public domain. This discretion includes not 
only discretion as to the issuance of mineral leases but 
also discretion as to whether or not the Secretary will 
accept or act upon any application for a lease. Thus, 
in United Slates ex ret. McLennan v. Wilbur, supra, 
the Secretary of the Interior, by general order, had re¬ 
jected and refused to receive applications for oil and 
gas prospecting permits. The complainants sought 
writs of mandamus to compel the Secretary to receive or 
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reinstate their applications “and act upon each ac¬ 
cording* to its merits.” (283 U. S. 414, 418.) The court 
held that the Secretary was vested with full discretion, 
denied the writs and said: 

These provisions [of the Mineral Leasing Act] 
quite plainly indicate that Congress held ih mind 
the distinction between a positive mandate to 
the Secretary and permission to take certain ac¬ 
tion in his discretion. Also, the difference be¬ 
tween applicants for mere privileges and those 
persons who because of expenditures, or i other¬ 
wise, deserved special consideration. 

* * * * I * 

* * * Certainly, there is ground ifor a 
plausible, if not conclusive, argument that so 
far as it relates to the leasing of oil lands it goes 
no further than to empower the Secretary to 
execute leases which, exercising a reasonable dis¬ 
cretion, he may think would promote the public 
welfare. [283 U. S. 414, 418, 419.] 

The case seems decisive that appellant is without legal 
right to mandamus the Secretary to render a decision 

j 

on her application. As the court pointed out, a statute 
involving a positive mandate to the Secretary or di¬ 
rectly conferring a benefit upon private persons which 
they are entitled to demand is quite different from a 
statute conferring no rights upon anyone but merely 
granting authority to the Secretary of the Interior, as 
guardian and manager of the public domain, tq take 
certain action in his discretion. 

This difference is made clear by comparing section 14 
of the Mineral Leasing Act, which confers a benefit up¬ 
on private persons which they are entitled to demand, 

i 


I 
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IV 

THE COMPLAINT STATES NO CAUSE OF ACTION IN 
MANDAMUS TO REQUIRE THE SECRETARY TO 
‘SPEEDILY TAKE FINAL ACTION” ON THE APPLI¬ 
CATION 

The courts will not interfere bv mandamus with the 
business of an executive department nor supervise and 
direct the conduct of its affairs without the clearest 
showing of arbitrary and unreasonable action which 
has resulted or will result in the denial to the com¬ 
plainant of an established legal right. The writ of man¬ 
damus “will issue only where the duty to be performed 
is ministerial and the obligation to act peremptory, 
and plainly defined. The law must not only authorize 
the demanded action, but require it; the duty must be 
clear and indisputable.” United States ex ret. McLen¬ 
nan v. Wilbur, 283 U. S. 414, 420 (1931). 

The complaint in this case does not show that ap¬ 
pellant has the right to compel the Secretary to render 
any decision whatsoever. The fact is that the Mineral 
Leasing Act vests complete discretion in the Secretary 
with respect to the disposition of deposits of oil and 
gas on the public domain. This discretion includes not 
only discretion as to the issuance of mineral leases but 
also discretion as to whether or not the Secretary will 
accept or act upon any application for a lease. Thus, 
in United Slates ex reh McLennan v. Wilbur, supra, 
the Secretary of the Interior, by general order, had re¬ 
jected and refused to receive applications for oil and 
gas prospecting permits. The complainants sought 
writs of mandamus to compel the Secretary to receive or 


21 


reinstate their applications “and act upon edch ac¬ 
cording to its merits.” (283 U. S. 414, 418.) The court 
held that the Secretary was vested with full discretion, 
denied the writs and said: 

These provisions [of the Mineral Leasiiig Act] 
quite plainly indicate that Congress held in mind 
the distinction between a positive mandate to 
the Secretary and permission to take certain ac¬ 
tion in his discretion. Also, the difference be¬ 
tween applicants for mere privileges and those 
persons who because of expenditures, or!other¬ 
wise, deserved special consideration. 

* * * * i * 

* * * Certainly, there is ground for a 
plausible, if not conclusive, argument tjiat so 
far as it relates to the leasing of oil lands it goes 
no further than to empower the Secretary to 
execute leases which, exercising a reasonable dis¬ 
cretion, he may think would promote the public 
welfare. [283 U. S. 414, 418, 419.] 

The case seems decisive that appellant is withoujt legal 
right to mandamus the Secretary to render a decision 
on her application. As the court pointed out, a statute 
involving a positive mandate to the Secretary -or di- 

i 

rectly conferring a benefit upon private persons jwhich 
they are entitled to demand is quite different from a 
statute conferring no rights upon anyone but merely 
granting authority to the Secretary of the Interior, as 
guardian and manager of the public domain, tb take 
certain action in his discretion. 

This difference is made clear by comparing section 14 
of the Mineral Leasing Act, which confers a benefit up¬ 
on private persons which they are entitled to demand, 


i 


with section 17, which does not. Thus, section 14 pro¬ 
vides : 

That upon establishing to the satisfaction of 
the Secretary of the Interior that valuable de¬ 
posits of oil or gas have been discovered within 
the limits of the land embraced in any permit, 
the permittee shall be entitled to a lease for one- 
fourth of the land embraced in the prospecting 
permit: * * * 

Permittees who have discovered valuable deposits of oil 
or gas are specifically “entitled to a lease” and there 
is no discretion in the Secretary to withhold it except 
for reasons stated in the statute. (See also, e. g., sec. 
164 of the Homestead Law in tit. 43, United States 
Code.) But, as has already been shown (pp. 7-14, 
supra), section 17 of the Mineral Leasing Act does con¬ 
fide absolute discretion to the Secretary and contains 
no mandate to grant leases or receive applications. 
The difference in wording in the two sections of the 
same statute is conclusive that Congress had in mind 
a difference in meaning and result. 

Moreover, the Mineral Leasing Act is not a regula¬ 
tory law such as the Securities Act of 1933 (act of May 
27, 1933, 48 Stat. 74, Chap. 2A, tit. 15, U. S. C.). The 
difference is one of form as well as substance. Thus, 
for example, the Securities Act provides: 

Upon the filing of an application for registra¬ 
tion pursuant to subsection (b) or subsection 
(d), the Commission shall by order grant such 
registration if the requirements of this section 
are satisfied. * * * [Sec. 78o-3(e), tit. 15, 
U. S. C. (Supp. IV, 1938).] 
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Under such statutes the individual has rights and inter¬ 
ests which entitle him to a decision by the administra¬ 
tive tribunal and it is properly within the ambit of the 
judicial function to vindicate such rights by mandamus. 
But this case, involving a statute which confers nc> such 
rights, is well beyond the boundary of “permissible ju¬ 
dicial inquiry into administrative and executive re¬ 
sponsibility/’ Perkins v. Lukens Steel Companh, No. 
593, October Term, 1939, United States Supreme (Jourt, 
decided April 29, 1940. j 

In the Lukens case the Supreme Court carefully! drew 
this distinction, saying with respect to an analogous 
act: 

The Act does not represent an exercise by Con¬ 
gress of regulatory power over private business 
or employment. In this legislation Congress did 
no more than instruct its agents who were se¬ 
lected and granted final authority to fix the terms 
and conditions under which the Government will 
permit goods to be sold to it. The Secretary 
of Labor is under a duty to observe those in- 
structions just as a purchasing agent of a pri¬ 
vate corporation must observe those of his;prin¬ 
cipal. In both instances prospective bidders for 
contracts derive no enforceable rights against the 
agent for an erroneous interpretation of the 
principal’s authorization. For erroneous; con¬ 
struction of his instructions, given for th£ sole 
benefit of the principal, the agent is respon¬ 
sible to his principal alone because his| mis¬ 
construction violates no duty he owes tp any 
but his principal. The Secretary’s responsi¬ 
bility is to superior executive and legislative 
authoritv. * * * 


i 

i 


i 
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The contested action of the restrained officials 
did not invade private rights in a manner 
amounting to a tortious violation. On the con¬ 
trary, respondents in effect seek through judicial 
action to interfere with the manner in which the 
Government may dispatch its own internal af¬ 
fairs. And in attempted support of the injunc¬ 
tion granted they cite many cases involving con¬ 
tested Government regulation of the conduct of 
private business. Their cited cases, however, all 
relate to problems different from those inherent 
in the imposition of judicial restraint upon 
agents engaged in the purchase of the Govern¬ 
ment's own supplies. [Pp. 10, 11, slip copy.] 

This line of argument is peculiarly applicable here. 
Section 17 of the Mineral Leasing Act is not regulatory, 
nor does it bestow any rights upon individuals to a 
lease. It represents an exercise of the plenary power 
of Congress over property of the United States. In 
enacting section 17, Congress did no more than to in¬ 
struct its agent, the Secretary of the Interior, and 
granted him final authority over the leasing of mineral 
deposits owned by the United States. As the Supreme 
Court has recently pointed out in United States v. City 
and Comity of San Francisco, No. 587, October Term, 
1939, decided April 22, 1940: 

Article 4, section 3, Cl. 2 of the Constitution 
provides that “The Congress shall have Power 
to dispose of and make all needful Rules and 
Regulations respecting the Territory and other 
Property belonging to the United States." The 
power over the public land thus entrusted to 
Congress is without limitations. “And it is not 
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for the courts to say bow that trust shall be ad¬ 
ministered. That is for the Congress to deter¬ 
mine. ” * * * [Pp. 9-10, slip copy.] 

The court will therefore not require him to exercise 
“speedily” his discretion and decide whether he will 
or will not grant the lease. For the courts to interfere 
with such purely administrative responsibilities would 


“be contrary to traditional governmental practice and 
would create a new concept of judicial controversies.” 
Perkins v. Lnkens Steel Company, supra, page 11, slip 
copy. j 

Even if appellant were able to show and had shown 
in her complaint that she had a clear and specific! right 
to have her appeal decided by the Secretary, her com¬ 
plaint still would not state a cause of action in manda¬ 
mus to require speedy final action. She has pointed to 
no statute, rule or regulation conferring upon her any 

i 

right to demand of the Secretary an immediate 
or “speedy” decision on the appeal or a decision \vithin 
any particular period of time. Concededlv, if appeal- 
lant could show that as a matter of right or of law she is 
entitled to a decision by the Secretary upon her appeal, 
such decision must be rendered within a reasonable 
period of time. But in that case it obviously would be 
incumbent upon appellant, in order to state a cduse of 
action, to allege facts which would show that an Unrea¬ 
sonable period of time had elapsed, or facts j which 
would establish beyond doubt that the appeal would not 
be decided within a reasonable time. Appellaht has 
not done this. Instead, she has merely alleged that 
“on August 30, 1939, the Secretary refused and! failed 
to act.” 


! 

i 

i 

j 

i 
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Moreover, the “refusal” to which appellant thus re¬ 
fers is the decision of August 30, 1939. The actual 
decision, being judicially noted, prevails over the char¬ 
acterization of it in the complaint. (See pp. 3-5, 
supra.) The pertinent portions of the decision are 
these: 

As you are aware, S. J. Res. Nos. 83 and 92 and 
H. J. Res. Nos. 176 and 181 are now pending in 
Congress. As a result of the enactment of one 
of these resolutions or some similar resolution it 
is anticipated that the courts will be called on to 
settle the question of the ownership of the oil or 
other minerals in the lands under the ocean and 
within an area covered bv territorial waters of 
the United States. One of the questions which 
may be raised in such action as may be brought 
may be the one whether, even if it be assumed 
that full title to the lands be not in the United 
States, the United States nevertheless owns the 
mineral rights therein. In your appeals you 
raise a similar question. For these reasons your 
cases are being held in suspense. 

Under these circumstances I do not believe 
that an oral hearing at this time would serve any 
useful purpose. Your request for a hearing is 
accordingly denied. [Italics added.] 

By this decision, the Secretary did not refuse to de¬ 
cide. On the contrary, he took action which definitely 
implied that he would decide. He merely suspended 
consideration of the appeal for the reasons stated. In 
doing so, the Secretary exercised a discretion innate in 
every judicial or quasi-judicial body. Not only is the 
process of deciding discretionary, but within reasonable 
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bounds, the time when decision is to be made. Neither 

i 

will be controlled nor interfered with save in cleat* cases 
of arbitrary and unreasonable abuse. This very case 
demonstrates the need for such discretion with respect 
to the time of rendering a final decision. Unless de¬ 
cision is postponed, the Secretary will be compelled to 
render a speculative decision, perhaps directly opposite 
to that which he would render when fully informed, and 
perhaps prejudicial to the interests of the United 
States. Furthermore, the Secretary did not refuse to 
act. He refused to grant an oral hearing meijely at 
that time. Consideration of the appeal was j“ sus¬ 
pended.” The necessary implication is that further 
action would be taken at an appropriate future; time. 

Moore v. United States ex rel. Boyer, 32 App.; D. C. 
243 (1908), dismissed 220 U. S. 625 (1911), is decisive 
of the appellant’s right to require the Secretary J:o act. 
In that case action had been suspended by the Commis¬ 
sioner of Patents on the plaintiff’s applicationsipend¬ 
ing the disposition of an appeal in the courts in ja case 
affecting plaintiff’s rights in the patent proceedings. 
The plaintiff thereupon sought mandamus. This court 
held: 


This is clearly an instance of judicial interfer¬ 
ence with the discretionary power of an execu¬ 
tive officer of the government. It is elementarv 

* - 7 •/ 

that a court is powerless to direct the action of an 
executive officer unless a positive legal right is 
being invaded by the officer, where the duty im¬ 
posed upon him is clearly prescribed and en¬ 
joined by law. The duty, however, must; be so 
plain and positive that the officer has no discre¬ 
tion left. Merrill, Mandamus, p. 64. 


! 

i 
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The Commissioner of Patents is vested with 
full authority to control and regulate the course 

v u 

of proceedings in his office. If, in his judgment, 
action on a pending application should be sus¬ 
pended temporarily, for what he deems a suffi¬ 
cient reason, so long as such suspension does not 
interfere with a positive legal right a court will 
not inquire into the wisdom of his action. We 
recognize the wrell-established principle that 
courts will intervene to protect the citizen when 
his constitutional or legal rights are being in¬ 
vaded by the exercise of arbitrary pow’er. Where 
an officer, acting under assumed authority vested 
in him by virtue of his office, undertakes in the 
performance of his official duties, without due 
process of law, to deprive the citizen of rights 
he has acquired by administrative or judicial 
proceedings, the courts will afford protection, 
either by mandamus or injunction. In this case, 
no such right has been invaded. The hearing of 
the cases has simply been postponed for reasons 
clearly within the discretion of the Commissioner, 
and all the rights of appellee are protected. The 
appellee has not been deprived of any legal right 
conferred by law. * * * The Commissioner 
* * * has merely suspended further action 
on the applications until the case in New York, 
now’ pending on appeal, is finally determined. 
This, in our opinion, w’as not only a due exercise 
of discretion, but it wras prudent action on the 
part of the Commissioner. * * * 

So also in this case the Secretary suspended action 
on the appellant’s appeal until action was taken on cer¬ 
tain resolutions pending in Congress. And here also 
the appellant has not been deprived of any legal right 
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conferred by law. Hence, there is no possible i basis 
upon which the appellant can claim any right to j man¬ 
damus the Secretary to 4 ‘speedily take final actioh” on 
her application. 

Smith v. United States, 56 F. (2d) 636 (D. S. 
D. W. D. Iowa 1931). 

Mantis v. United States, 56 F. (2d) 414 (D. N. 
D. Ill. E. D. 1931). 

People ex ret. Storey v. Knickerbocker, 114 Ill. 
539 (1885). 

Cursor v. Smith , 1 Barn. K. B. 59, 60, 94 Eng. 
Reprint 41 (1728). ; 

Cf. United States ex red. Crawford v. Addison, 
63 U. S. (22 How.) 174 (1859). ; 

The appellant cites no authority holding that the 
courts will interfere by mandamus in a case such as this. 
He merely quotes the following dictum from Roughton 
v. I ekes, 69 App. D. C. 324, 329,101 F. (2d) 248: j 

* * * If the Secretary refused to act, a dif¬ 
ferent picture would be presented and mandamus 
would lie to compel him to act initially, but he 
has taken action in the present case and. we are 
without power to compel him to depart frdm his 
considered opinion. * * * [The italicized 
words were not quoted by appellant.] 

j 

Argument on this point was, of course, not presented 
to the court in the Roughton case. The issue was hot in 
the case. The dictum, moreover, apparently miscon¬ 
ceived the type of statute involved. It assumed a stat¬ 
ute such as the Securities Act of 1933 or section 14 of 

i 

the Mineral Leasing Act, under which the applicant is 
entitled to a decision. And it is inconsistent with the 


statement in the opinion that the filing of the applica¬ 
tion for a lease “gives plaintiff no such vested interest 
as would leave a single remaining duty upon the Secre¬ 
tary which may be commanded by mandamus” (101 F. 
(2d) 251, 252). 

V 

THE COMPLAINT FAILS TO ALLEGE A CAUSE OF 
ACTION IN MANDAMUS TO COMPEL THE SECRE¬ 
TARY TO GRANT A HEARING 

One of the alternative prayers for relief is that the 
defendant be required “to forthwith grant the plain¬ 
tiff a hearing on the said application for an oil 
lease * * *” (R. 3). As appears on the face of 
the complaint, what is pending before the Secretary is 
an appeal, not an original proceeding. The complaint 
does not allege that the appellant requested either the 
Commissioner of the General Land Office or the local 
register, the agencies of primary original jurisdiction, 
that she be granted a hearing or that such a hearing 
was refused her. Nor does it appear from the com¬ 
plaint that the appellant intended to prove facts at 
such a hearing. On the contrary, only questions of 
law were raised by her on appeal. This affirmatively 
appears from the appellant’s complaint, as well as the 
brief she filed with the Secretary, referred to in the 
complaint (R.3),and incorporated in full in appellant’s 
brief herein (pp. 16-41). Obviously, the only kind of 
hearing which might be appropriate would be one at 
which legal arguments could be presented. 

The complaint does not allege that the appellant has 
been denied the opportunity to submit written argu- 
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ment. In fact, the complaint affirmatively alleges that 
“about the first of January the defendant, through As¬ 
sistant Solicitor Edelstein, suggested that the plain¬ 
tiff * * * fp e a b r i e f j n support of the plaifititPs 
contention * * and that she thereafter filed 
“an extended brief” (R. 3). It cannot, therefore, be 
said that appellant has been injured in any substantial 
sense by a denial of opportunity for oral argument. 

Nor is there any basis for a legal right to oral j argu¬ 
ment on such an appeal to the Secretary. The appellant 
points to no statute granting any such right and; there 
is no such statute. Indeed, Rule 82 of the departmental 
Rules of Practice expressly provides: 

Oral argument in any case pending before the 
Secretary of the Interior will be allowed, on mo¬ 
tion, in the discretion of the secretary * j * *. 

[39 L. D. 395, 408 (1910), as amended, 40 L. D. 
298 (1911), italics added.] I 

This rule has been in effect since 1885 and has bedn fol- 

i 

lowed consistently in administrative practice. 0 

Rule 110, Rules of Practice, 4 L. D. 35, 49 
(1885). 

George T. Burns , 3 L. D. 561 (1885). 

State of Oregon, 3 L. D. 595 (1885). 

Hihslier v. Stanbcry, 4 L. I). 320 (1886). 

c The same is true of hearings before the Commissioner of the 
General Land Office. Rule 81, Rules of Practice, 4 L. D.| 35, 46 
(1885); Rule 71, Rules of Practice, 39 L. D. 298, 407 (1910); 
Bailey v. Olson, 2 L. D. 40 (1883): Manderfield rf* C’Corlnor v. 
McKinsey. 2 L. D. 580, 581 (1883); Meyer v. Mitchell , 9 L. D. 
287, 288 (1889): Finch v. Morath . 13 L. D. 706 (1891); Town of 
Amargo v. Vorhang , 20 L. D. 359 (1895): Feed v. Bouton, 26 
L. D. 66 (1S98). 
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Edward Wi swell, 6 L. D. 265 (1887). ^ 

Spicer v. Northern Pac. R. R. Co., 11 L. D. 

349 (1890). 

Eugene v. Central Pac. B. B. Co., 20 L. D. 122 
(1895). 

Gulf Colorado <f* Santa Fe B. B. Co., 26 L. D. 

280, 283 (1898). 

Routhe v. McCoy, 40 L. D. 151 (1911). " 

The only reasons advanced by the appellant for her 
contention that the Secretary is under a mandatory duty * 
to grant her an oral hearing are, first, that the word 
“may” in the Rules of Practice of the Interior Depart- « 

ment means “shall”; and, second, that an oral hearing 
is required under Tri-State Broadcasting Co. v. F. C. C., 

107 F. (2d) 956, 958, — App. D. C. —, —, 68 Wash. 

L. Rep. 86, S7 (Nov. 13,1939); Morgan v. United States, 

298 U. S. 468, 477 (1936); Shields v. Utah-Idalio Cen¬ 
tral R. B. Co., 305 U. S. 177,182 (1938). 

With respect to the first, the appellant apparently 
refers to Rule 71, relating to oval argument before 4 
the Commissioner of the General Land Office. The \ 

word “may” is not present in Rule 82 which provides * 

for oral argument before the Secretary. That rule 
specifically allows oral argument “in the discretion of 

i ^ 

the Secretary.” 

The second reason advanced is equally absurd. The 
very quotations printed in appellant's brief (p. 6) from 

i 

the cases she cites as “establishing” her right to an oral 
hearing “as part of due process of law” plainly show * 

that the statutes involved specifically granted the right 
to oral argument. The appellant can point to no such 
provision in the Mineral Leasing Act or any other stat¬ 
ute or authority granting her any such right. 
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Moreover, this case does not involve the regulation of 
appellant's property or her actions but the disposition 
of public lands by the Federal Government in itsj pro¬ 
prietary capacity. Cf. Perkins v. Lukens Steel Com- 
pany, No. 593, October Term, 1939, U. S. Supreme 
Court, decided April 29, 1940. The Secretary is! here 


being asked to grant a lease which appellant has no 
vested right to receive and which may be refuse^ her 
as a matter of discretion. Similarly, the granting of an 
oral hearing is entirely discretionary and the courts 
will not control that discretion. See pp. 13-14, supra. 

The complaint does not even state that the alleged 
failure of the Secretary to grant an oral hearing was 
arbitrary or unreasonable, nor does it set forth any 
facts supporting any such characterization. Public offi¬ 
cials are presumed to act reasonably and properly and 
hence such allegations were essential. Klamath and 
Moadoc Tribes of Indians v. United States, 296 |CJ. S. 
244, 253 (1935) ; United States v. Chemical Foundation, 
272 U. S. 1,14,15 (1926) ; Procter d Gamble Co. vj Coe, 
96 F. (2d) 518, 521,68 App. D. C. 246 (1938). j 

But we need not rely on the silence of the complaint 
and the presumption of reasonableness alone, though 
these are enough to defeat appellant's contention^ that 
she has some right to compel an oral hearing, j The 
actual decision of August 30,1939, is referred to but not 
set forth or fully described in the complaint (R. 3). j But 
the court will judicially note the decision, and it appears 
in full on pages 4-5 of this brief. The decision iitself 
affirmatively demonstrates that there was good reason 
for suspending action on appellant’s application and 


i 

i 

j 

j 

j 
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appeal, and that therefore oral argument would serve 
no useful purpose at the time. It follows that the Sec¬ 
retary reasonably exercised his discretion in denying 
oral argument at that time. 

VI 

THE COURT IS IN ANY EVENT WITHOUT JURISDIC¬ 
TION TO MANDAMUS THE GRANTING OF A LEASE 

A. THE PRESENT OWNERS OF THE LANDS ARE INDISPENSABLE 

PARTIES 

The appellant has failed to join as parties the present 
owner or owners of the lands and minerals involved. 
The issuance of a lease for minerals on the patented 
lands would be in derogation of the interest of the 
owner or owners. Since their rights would be vitally 
affected, they are indispensable parties without wiiose 
presence the court is without jurisdiction. 

Brady v. Work, 263 U. S. 435 (1924). 

New Orleans Water Works v. City of New 
Orleans, 164 U. S. 471,17 Sup. Ct. 161, 41 L. Ed. 
518 (1896). 

J. C. Eno, Ltd. v. Coe, 106 F. (2d) 858, — App. 
D. C. — (June 30,1939). 

Cohen v. Fall, 284 Fed. 734, 52 App. D. C. 140 
(1922). 

New Mexico v. Lane, 243 U. S. 52, 58 (1917). 
Litchfield v. The Register and Receiver, 9 
Wall. (76 U. S.) 575, 578 (1869). 

Commonwealth Trust Co. v. Smith, 266 U. S. 
152 (1924). 

California v. Southern Pacific Co., 157 U. S. 
229 (1895). 
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In Brady v. Work, the complainant sought to enjoin 
the Secretary of the Interior from issuing a homestead 
patent to one Hamer, who was not made a party to the 
suit. The court affirmed a decree sustaining a mption 
to dismiss on the ground that Hamer was an indispen¬ 
sable party, and held (263 U. S. 437): j 

* * * Lillie S. Harner is the person whom 
the administrative officers of the Government 
have held to be entitled to a patent for this land. 
Clearly the controversy between the plaintiff and 
those officers involving the granting of a patent 
to her cannot be settled without her presence in 
court. New Mexico v. Lane, 243 U. S. 5^, 58 
[1917]; Litchfield v. Register and Receiver, 9 
Wall. [76 U. S.] 575, 578 [1869]. j 

B. TO ISSUE MANDAMUS TO COMPEL THE GRANTING OF A LEASE 
WOULD REQUIRE AN ADJUDICATION OF TITLE TO MINERAL 
DEPOSITS IN LANDS LYING OUTSIDE THE DISTRICT OF 
COLUMBIA 

Appellant is proceeding on the theory that j the 
United States still owns the mineral deposits in! the 
lands covered by her application (Appellant’s brief, 
pp. 16-41). She alleges in her complaint that any 
patent previously issued by the United States on this 
land “did not take and include the minerals, oil, ghses, 
* * She also alleges in effect that her application 
was rejected by the register and the Commissioner of 
the General Land Office on the ground that the land had 
been patented by the United States as a confirmed jpri- 
vate land claim without mineral reservation, and \vas 
no longer subject to the jurisdiction of the General 
Land Office (R. 2). And the Mineral Leasing Act pro¬ 
vides for the leasing of oil and gas deposits “owned by 
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the United States” (Act of February 25, 1920, 41 Stat. 
437, Sec. 181, Tit. 30, U. S. C). 

It is therefore apparent that title to realty and the 
minerals contained therein 7 is directly in issue. In fact, 
appellant has included in her brief herein the brief she 
filed in the Department; in it she at some length argues 
the title question (Appellant's brief, pp. 27-37). But, 
as the complaint alleges, the land is in California. Even 
a court having jurisdiction of the parties has no juris¬ 
diction of such a suit where the lands involved are out¬ 
side its territorial jurisdiction. 

Corbett v. Nutt, 10 Wall. (77 U. S.) 464. 475 
(1870). 

Columbia National Sand Dredging Compamj 
v. Morton, 28 App. D. C. 288 (1906). 

Irrigation Land and Improvement Co. v. 
Hitchcocb, 28 App. I). C. 587 (1907) ; appeal dis¬ 
missed 215 U. S. 613 (1909) ; 

Appeal of Thomas, 131 Pa. St. 298,18 Atl. 875 
(1890). 

Northern Indiana It. R. Co. v. Michigan Cen¬ 
tral R. R. Co., 15 How. (56 U. S.) 233 (1853). 

Ellenwood v. Marietta Chair Co., 158 U. S. 
105 (1895). 


7 The land here involved is located in California, -where min¬ 
eral rights and the rights of an oil and gas lessee are considered 
real property. Section 3017, Political Code of California. 1037. 
Graciosa Oil Co. v. Santa Barbara. 155 Calif. 140. 144. 90 Pac. 
483. 20 L. R. A. 211 (1909); Barnsdall v. Merriam. 8 Fed. Supp. 
185 (I). C. Calif., 1934): County v. Barry. 207 Calif. 189. 277 
Pac. 333 (19-29): Trxas Co. v. Moynier. 129 Calif. App. 738, 19 P. 
(2d) 280 (1933). See also 4 Summers Oil and Gas, Sections 785, 
780. 787. 789, 791, 795. 790 (2d ed., 193S); 3 Summers, supra. 
Section 557. Holloway's v. Whatley. 131 S. W. (2d) 89 (Tex.. 
1939). 
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Carpenter v. Strange, 141 U. S. 87,106 (18&1). 
Ross v. Lawrence, 193 Iowa 47, 186 N. W.455 
(1922). 


Fuller v. McKim, 187 Mich. 667,154 N. Wf. 55 
(1915). 

Livingston v. Jefferson, Fed. Cas. No. 8,411 
(1811) ; 

1 Beale, Conflict of Laws, pp. 422-428 (1935). 
1 Wharton Conflict of Laws, Sec. 289a (3d ed. 
1905). 


It follows that the courts of the District of Columbia 


are without jurisdiction to entertain this suit insofar 
as it seeks to compel the grant of a lease. 


CONCLUSION 

i 

We think the judgment of the court below was right 
and should be affirmed. 

Respectfully submitted. 
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Department of the Interior, 

Robert E. Friedman, 
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Department of the Interior, 
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APPENDIX 1 


S. J. Res. 8”—70th Congress, 1st. Session—In tlie Senate of the United 
Suites. February US (legislative day. February U7). 11)30; Mr. Walsh 
introduced the following joint resolution; which was read twice and 
referred to the Committee on Public Lands and Surveys 

JOINT RESOLUTION 

Relative to the establishment of a naval petroleum 
reserve in the submerged lands along and adjacent 
to the coast of the State of California 

Resolved by tlie Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the conservation of petroleum deposits under¬ 
lying submerged lands adjacent to and along the coast 
of the State of California, below low-water mark and 
under the territorial waters of the United States of 
America, is hereby declared to be essential for national 
defense, maintenance of the Navy, and regulation and 
protection of interstate and foreign commerce, and 
that in the exercise of the paramount and exclusive 
powers of sovereignty of the United States for those 
purposes, there are hereby reserved and set aside as a 
naval petroleum reserve any and all such deposits, sub¬ 
ject to the same control of the Secretary of the Navy as 
is provided for other naval petroleum reserves; sub- 

1 The fourth resolution referred to in the Secretary's decision 
of August 30. 1039, .supra, pp. 4-5, is H. J. Res. 170, which is 
identical with S. J. Res. 0*2. The Senate Committee on Public 
Lands favorably reported S. J. Res. 02 on May 15, 1040, with 
amendments (Senate Rep. No. 1612, 76th Cong., 3d sess.). 

( 38 ) 
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ject, also, to any superior right, title, or interest ofjany 
person, partnership, association, corporation, or of| the 
State of California, or any municipality, or local sub¬ 
division of that State which may have heretofore been 
granted by the United States of America, or which may 
have become otherwise validly and lawfully vested!, or 
which may be recognized and established in the judicial 
proceedings hereinafter authorized. 

Sec. 2. That the Attorney General of the United 
States of America is hereby authorized and directed, 
by and through appropriate judicial proceedings^ to 
assert, ascertain, establish, and maintain the right and 
interest of the United States in and to such naval jpe¬ 
troleum reserve and deposits, and to cause and effec¬ 
tuate by proper judicial proceedings the removal and 
ejectment of all persons now or hereafter trespassing 
upon or occupying the said submerged lands or rerrjov- 
ing the petroleum deposits therefrom without any 
superior right or interest, and without the consent and 
permission of the United States. 

Sec. 3. That nothing contained in this joint resolu¬ 
tion shall be construed as a taking, as authorizing a 
taking, or as ratifying a taking, of any property; by 
exercise of the power of eminent domain; nor shall this 
joint resolution nor any thing herein contained, jior 
any inference or deduction which may be drawn here¬ 
from or from any part hereof, be construed as releas¬ 
ing, waiving, abandoning, disclaiming, or affecting! in 
any way whatsoever any right, title, claim, or interest 
which the United States of America has or would other¬ 
wise have to other petroleum deposits and submerged 
lands or the right to set aside other petroleum deposits 
and submerged lands elsewhere as naval petroleum re¬ 
serves or for other purposes. j 

i 

i 

| 

i 
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IS. J. Res. 92.—76th Congress. 1st Session—In the Senate of the United 
States. March 14 (legislative day. March 13), 1939; Mr. Nye introduced 
the following joint resolution: which was read twice and referred to the 
Committee on Public Lands and Surveys] 

.JOINT RESOLUTION 

Declaring the conservation of petroleum deposits un¬ 
derlying submerged lands adjacent to and along 
the coast of California, below low-water mark and 
under the territorial waters of the United States of 
America, essential for national defense, mainte¬ 
nance of the Navy, and regulation and protection 
of interstate and foreign commerce; reserving the 
same as a naval petroleum reserve, subject to any 
superior vested right, title, or interest; and author¬ 
izing appropriate judicial proceedings to assert, as¬ 
certain, establish, and maintain the right and in¬ 
terest of the United States of America in such 
reserve, and to eject trespassers. 

Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress 
assembled, That the conservation of petroleum deposits 
underlying submerged lands adjacent to and along th«. 
coast of the State of California, below low-water mark 
and under the territorial waters of the United States 
of America, is hereby declared to be essential for na- 
tional defense, maintenance of the Navy, and regulation 
and protection of interstate and foreign commerce, and 
that in the exercise of the paramount and exclusive 
powers of sovereignty of the United States for those 
purposes, there are hereby reserved and set aside as a 
naval petroleum reserve any and all such deposits, sub¬ 
ject to the same control of the Secretary of the Navy 
as is provided for other naval petroleum reserves; sub- 
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ject, also, to any superior right, title, or interest of any 
person, partnership, association, corporation, or of the 
State of California, or any municipality, or local .sub¬ 
division of that State which may have heretofore been 
granted by the United States of America, or which may 
have become otherwise validly and lawfully vested, or 
which may be recognized and established in the judicial 
proceedings hereinafter authorized. 

Sec. 2. That the Attorney General of the United 
States of America is hereby authorized and directed, 
by and through appropriate judicial proceedings, to 
assert, ascertain, establish, and maintain the right |and 
interest of the United States in and to such naval pe¬ 
troleum reserve and deposits, and to cause and effec¬ 
tuate by proper judicial proceedings the removal and 
ejectment of all persons now or hereafter trespassing 
upon or occupying the said submerged lands or remov¬ 
ing the petroleum deposits therefrom without any: su¬ 
perior right or interest, and without the consent and 
permission of the United States. 

Sec. 3. That nothing contained in this joint resolu¬ 
tion shall be construed as a taking, as authorizing a 
taking, or as ratifying a taking, of any property! by 
exercise of the power of eminent domain; nor shall 
this joint resolution nor anything herein contained,'nor 
any inference or deduction which may be drawn here¬ 
from or from any part hereof, be construed as releas¬ 
ing, waiving, abandoning, disclaiming, or affecting in 
any way whatsoever any right, title, claim, or interest 
which the United States of America has or would other¬ 
wise have to other petroleum deposits and submerged 
lands or the right to set aside other petroleum deposits 
and submerged lands elsewhere as naval petroleum; re¬ 
serves or for other purposes. 


i 
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[H. J. Res. 1S1—TOth Congress. 1>r session—In the House <*f Representa¬ 
tives. February 19::9: Mr. O'Connor introduced tin* following joint 
resolution; which was referred to the Committee on the Judiciary] 

JOINT RESOLUTION 

Relative to the establishment of title of the United 
States to certain submerged lands containing petrole¬ 
um deposits 

Whereas the petroleum reserves in the United States 
are constantly decreasing: and 
Whereas the oil reserves now owned by the United 
States are in serious danger of depletion or loss from 
various causes; and 

Whereas large petroleum deposits underlie various sub¬ 
merged lands along the coast of the United States 
and below low-water mark and within a distance of 
three miles under the ocean below said low-water 
mark; and 

Whereas all such submerged lands below said low-water 
mark and within such three-mile limit lying along 
the coast of the United States are asserted to be the 
property of the United States; and 
Whereas various persons have heretofore entered, or in 
the immediate future intend and propose to enter, 
upon such submerged lands and remove the petroleum 
deposits underlying the same, without the consent or 
permission of the United States, and to the irrepa¬ 
rable damage and injury of the United States; and 
Whereas immediate action on the part of the United 
States is necessary to preserve such petroleum de¬ 
posits for the future use of the United States: Now, 
therefore, be it 

Resolved by the Senate n)id House of Representatives 
of the United States of America in Congress assembled, 
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That the Attorney General of the United States be, and 
lie is hereby, authorized and directed, by and through 
speedy and appropriate proceedings, to assert, main¬ 
tain, and establish the title and possession of the United 
States to the submerged lands aforesaid, and all petrole¬ 
um deposits underlying the same, and to cause and 
effectuate by proper proceedings the removal and eject¬ 
ment of all persons now or hereafter trespassing upon 
or otherwise occupying the said submerged lands i or 
removing the petroleum deposits therefrom, without the 
consent and permission of the United States, and 
through such proper proceedings to be by the said At¬ 
torney General instituted, to stop and prevent the tak¬ 
ing or removing of petroleum products by others tlian 
the United States from the said submerged lands; as 
aforesaid; and be it further 

• i 


Resolved, That the said Attorney General be, and; he 
is hereby authorized to bring such actions or suits! in 
the name of the United States, and to incur such ex¬ 
penses and disbursements in connection therewith as 
he may deem properly necessary to effectuate and Ac¬ 
complish the directions and purposes of this joint Res¬ 
olution. i 


I 

i 

i 


j 

i 


i 

i 
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